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Pursuant to a recommendation made by the Law Review Board of Editors
and adopted by the Executive Committee of the State Bar Association, the
1967 State Bar Proceedings have been edited by the Law Review and the
editing has been approved by Mr. Theodore Kellogg and Mr. Alfred Schultz.
Any person wishing a verbatim copy of the Bar Proceedings may contact
Mr. Alfred Schultz at Suite 11, Woolworth Building, Bismarck, North Dakota.
GENERAL ASSEMBLY
9 o'clock, A. M.
June 22, 1967
PRESIDENT JESTRAB: Gentlemen, it is now fifteen minutes past the
hour and I will call the fourty-fourth Annual Meeting of the State Bar Association of North Dakota to order.
REPORT OF THE PRESIDENT
The State Bar Association of North Dakota was the first integrated bar
association in the United States. This is the 44th Annual Meeting of the
State Bar Association of North Dakota as integrated.
The management of the affairs of this Association are vested by the
Constitution and By-Laws in the Executive Committee.
This is a position of great importance. I would urge the members of
each district bar in electing your District President to become a member
of the Executive Committee to inquire of the prospective candidate if he
proposes to attend the meetings of the Executive Committee and if he understands that the acceptance of the office carries concomitant obligation. Unless
the candidate is willing to declare himself, then, in my opinion, he should
not be elected. During the past year the Bar Bulletin has carried an announcement of the time and the place of the next following meeting of the
Executive Committee together with the proposed agenda. The Minutes of each
meeting of the Executive Committee have been reported to the entire membership by means of the Bar Bulletin.
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The Association office is maintained in Bismarck. It is under the management of the Executive Director of the Association, Al Schultz. Article VI
of the By-Laws of the Association provides for the Exectuve Director and
states that his duties shall be such as may be assigned to him from time
to time by the President and by the Executive Committee. This, of course,
is as it must be. It is necessary to remember that the Executive Director
is a paid employee. He does not fix policy nor is he the employee of every
individual lawyer in the State of North Dakota. During the past year our
Executive Director has performed the duties assigned to him by the President and the Executive Committee and prescribed by law, well and efficiently with extraordinary diligence and loyalty. He is our chief liaison officer with the North Dakota Legislature where his experience, persistence and
universal good humor makes him a very effective representative of your
Association. I will acknowledge a personal debt to him when I apply to
him a bowdlerized version of Lord Bacon's remarks about court clerks. These
are as follows:
An ancient secretary, skillful in precedent, wary in proceedings and understanding in the business of the Association is an
excellent finger of an Association and doth many times point the
way to the President himself.
Our Association is a continuing body. We weave a seamless web. Oliver
Wendell Holmes said, "That the glory of lawyers like that of men of science
is more corporate than individual. Our labor is an endless, organic process.
The organism whose being is protected by law is the undying body of society." It is with this in mind that I now review the work of our Association
during the past year.
This work is of a triple aspect. First, a portion of each year's time is
spent assimilating the work accomplished in the preceding year. Second, we
see completion of work commenced in the preceding year as well as the
commencement and completion of current projects. Third, new plans and
fresh starts are made which will be completed in future years. While it
is not always possible to precisely categorize within these outlines a particular piece of work I will, in general, try to make my report within this
outline.
Turning now to the assimilation aspect of our year's activities we have
already noted that the plan instituted by the Executive Committee just short
of two years ago of regular monthly meetings has been continued. The
Committee meets each month except July and August. Of course, during
the month of June there are two meetings, one of the old and one of the
new Executive Committee.
The grievance procedure established by the Supreme Court effective August
of 1965 has been working well though there are indications for need for improvement in some areas. People on the Commission and on the Bar Association Grievance Committees have positions of great sensitivity and importance. For the most part grievances have been handled wisely and
promptly and we would expect that with some minor adjustment our grievance
procedure will work very well in years to come.
We are now using the Pattern Jury Instructions prepared by a committee of our Association last year and I believe that the volume will prove
a useful, working tool for the practicing lawyer.
We move now to work completed. In a sense completion is an Illusion
for as we work the evolutionary process of change is with us always.
This year certain amendments to the Constitution of our Association
which were "suggested" at the last annual meeting will be ratified and will
become part of our protocols of government. These are, for the most part,
housekeeping amendments. The Vice President of the association will be-
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come the President-elect. This is in conformity with the current practice
and the amendment will make it unnecessary for the President-elect to go
through the formality of running for the office of President. Article III of
the Constitution with respect to membership in the Association has been
amended to conform to the applicable statute. Several amendments to the
By-laws were adopted last year which are designed to implement the Constitutional changes.
Our success depends on what our committees accomplish and upon the
support of this work by active, interested and an informed membership. In
a very real sense this report of mine is but a preface to the reports of our
committees and the work that they have done and I hope it will lead all
of you to attend these reports with interest and pride.
Article VII of the By-laws providing for the committees of the Association was amended to provide that the committees would be appointed
each year by the President-elect prior to the annual meeting of the Association. As the annual meeting marks the end of one Association year
and the beginning of the other, this new procedure has the self-evident
advantage of having the committees commence the new year immediately
with the beginning of the Association year rather than two or three months
after the Association year is commenced.
When we speak of committees it. is well for me to record that one of
the .most difficult jQ.bs, that apy President of this Association has is the
matter-of appointment of committees. Certain committees such as Continuing Legal Education, Procedure, Title Standards, and one or two others are
exceedingly popular. Each year many more members express a desire to
serve on these committees than can be accommodated. Therefore, the practice has been not to appoint anyone to these popular committees following
a three year term until other persons in the Association who have expressed
a desire for a place on these committees have had an opportunity to serve.
Furthermore, in general, both this year and a year ago efforts were made
to rotate the chairmanships of these committees and in most cases efforts
were made to appoint the chairmen from the committee members who had
completed their second year of service on this committee. This gives the
Association a continuing flow through of experienced members and gives each
chairman an opportunity to observe the work of the committee and to become acquainted with the procedures and the problems of the committee.
The provisions of the By-laws with respect to committees are under a
continuing review by the Executive Committee so that the Association and
its governing structure will accommodate itself to change. As I prepare
this report, I know that there is much that I have had to omit with respect
to our committee work and I would ask you to listen closely to the reports
of the committees made at this annual meeting and from time to time
in the Bar Bulleltin.
In every odd-numbered year the most significant of all activity of the
Association is the legislative program of the Association. This year we have
had an excellent record. You will have in mind that our Judicial Improvement Constitutional Amendment which we supported with such high hope a
year ago was defeated in the November election by approximately 10,000
votes.
Immediately following the 1966 election in November, the Judicial Improvement Committee once again drafted a joint resolution for the passage
by the Legislature- and the submission to the people of a proposed amendment to the Constitution of our state. This proposal known as Resolution UU,
of which we will hear a good deal more tomorrow afternoon, was the result of the post election work of your Judicial Improvement Committee.
We were given courage to proceed by widespread editorial support of the
press of North Dakota. The proposals contained in Resolution UU are sim-
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ilar in many respects to those of the proposal defeated in November. However, it seems clear that the Resolution UU is a product far superior in
many ways to the defeated proposal.
The essence of improvement is to be found in that portion of Resolution
UU which provides for the removal of incompetent judges. The current proposal provides for removal in two ways, one, by rejection at the polls of a
judge running against his record and an additional method whereby the
District and Supreme Court Judges acting together may remove, incompetent
judges. In essence we have a combination of the Missouri Plan of Judicial
Selection and the California Plan of Judicial Discipline. It is reasonably to
be expected that this Resolution will be adopted by the people at the primary
election in September of 1968 by a good margin. Surely, it is this spirit
that makes our Association great. It is in the best of professional traditions.
A great American lawyer and patriot, Henry L. Stimson, said:
the man who tries to work for good, believing in its
eventual victory, while he may suffer setback and even disaster
will never know defeat.
A bar-supported bill for increasing judicial salaries was enacted into law.
By House Bill 609 the salaries of District Judges were raised to $16,000 per
year and for Supreme Court Judges to $18,000 with an additional $500 for
the Chief Justice. Frankness compels me to say that these salaries are
not adequate by present standards. It will no doubt be necessary to reexamine this matter in 1969 for further efforts to secure adequate salaries
for our judiciary.
The biennial effort to defeat the filing fee allocation to the Association
was defeated by a, substantial margin. In point of fact, the bill to repeal
never got out of committee. It seems to me that the Legislature is convinced that the method of allocating a certain portion of filing fees to finance
certain state obligations is the most economically possible way to do it. These
funds, as you will remember, are kept in a special trust account and the
administration - of these funds is a part of the State's fiscal system. The
money is spent for purposes which would surely require legislative appropriation if the needs were not met in this way. Furthermore, these funds
.were supplemented by the lawyers of the State of North Dakota from their
own pockets and the expenditures carefully scrutinized by your Budget Committee which is a subcommittee of the Executive Committee. All these contribute to a good confidence on the part of the Legislature that this is the
most efficient and economical way for financing these state obligations. In
practical effect the State Bar of North Dakota is a trustee for these funds.
A matter of great importance and significance to the public and the
profession in North Dakota was the enactment into law of Senate Bill 58.
You will recall that in 1965 the Legislature asked that a joint committee
of the Bar Association and the Judicial Council be set up for the purpose
of compiling statistics showing the volume of work in the several Judicial
Districts. Pursuant to the report of this committee Senate Bill 58 was enacted into law by the 1967 Legislative Assembly.
This bill provided for the appointment of two additional judges in the
First District and one additional judge in the Fifth District. Following the
enactment of this statute, Governor William Guy wrote to me and asked
that I appoint a prestigious committee to evaluate the qualifications of candidates for these judicial offices. Governor Guy submitted to us a number
of candidates that had been suggested to him. He also authorized the committees to add names to the list and then to report through your President
the results of the evaluation. Accordingly, committees were appointed by me
and an evaluation procedure was established. Any lawyer who was interested in being evaluated was invited to submit his name to the committee.
In addition, the opinions and views of the public with respect to the qual-
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ifications of men being evaluated were likewise solicited. The reports of
the committees were submitted to the Governor on June 1. We expect appointments to be made shortly. I would be remiss if I failed to record our appreciation to the Governor for permitting us to participate in the selection
process. The Governor followed a policy utilized by the American Bar Association and some state and local associations. It is my opinion that this
method is superior to the plebiscite used in former years. We and the
public are likewise indebted to the press of our state which gave wide
publicity to the program.
The Uniform Laws Committee of the Association with the cooperation of
the staff of the Legislative Research Committee prepared the following uniform laws for introduction: Revised Uniform Tax Lien Registration Act and
Revised Uniform Gift to Minors Act. These acts were both enacted into law.
We can now turn to the third aspect of the work of our Association
and that is to review the matters, or at least some of the matters, that remain to be accomplished.
One of the things that has been the subject of primary concern in the
American Bar Association for a number of years has to do with a lawyer's
place in real estate transfers. The plain fact is that lawyers are being
eliminated from real property transactions in many areas of the United
States. This operates to the detriment of the public and it is contrary
to the public interest. It has been understood from time immemorial that
real estate is unique and it is for this reason that there exists a cardinal
principle of equity jurisprudence that contracts for the conveyance of real
property may be specifically enforced. This element of uniqueness completely
disappears from those states where lawyers are eliminated from real estate
transactions. Instead of a careful title search by a competent lawyer where
appropriate curative steps are taken, we have a situation where instead of
this a property owner is offered a sum of money to be paid by an insurance
company if a vendee loses a piece of real estate for which he bargained.
In many places title insurance companies buy all abstract companies and
destroy all abstracts and then write policies without the benefit of a legal
opinion and the policy, which is subsequently issued, is larded with exceptions.
In many places title insurance is being sold like any casualty insurance.
That is, without any title search or information Whatever a policy is simply
issued like any other policy of casualty insurance and if the property is
lost, the insured receives a payment of money. A bar oriented title insurance company, Insured Titles, Inc., has qualified in the State of Kansas
and has qualified in a number of, other states. This company has offered
stock for sale to North Dakota lawyers and abstractors. By a Resolution
adopted by this assembly at our last annual meeting Insured Titles, Inc.
was invited to qualify in North Dakota. The application of this company
for qualification in North Dakota has been submitted to and rejected by
Mr. Nygaard, Commissioner of Insurance. In our opinion, the rejection is
based upon non-statutory grounds and this matter is presently being studied
for further action. Full information of the activities of the responsible subcommittee of the Executive Committee have been reported in the Bar Bulletin and in special mailings sent to the membership.
In recent years our participation in the program of the American Bar
Association has not been up to the reasonable expectation of a bar association of the caliber of this one. Currently we have approximately 55 per
cent of our members who are members of the American Bar Association.
While a good deal of work has been done in the past to increase this percentage figure, the complete results of this work has not yet manifested
itself. It seems to me that we should be able to count approximately 70
per cent of our members in the membership of the American Bar Association. The benefits to be derived from membership in the American Bar
Association have been enumerated many times. The voice of the American
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Bar Association is a rational voice of the American lawyer. It deals with
all aspects of law practice. The 21 sections of the American Bar Association cover the entire spectrum of a lawyer's activities. I also believe that
all North Dakota lawyers may very profitably maintain a membership in
the American Trial Lawyers Association. The emphasis of this fine organization is on trial practice. It is making a significant contribution to the
administration of justice in our country. I commend it to you.
I have reported to you upon the successes of your Association, the improvements which have been made in the administration of justice and in
our own governing structure during the. past year. However, it is from our
mistakes and our failures that we learn the most. In this area I feel that
I speak with particular expertise. When it comes to mistakes and failures
I will back my record against that of any man.
The most significant failure that this Association has suffered is in the
field of legal services to the poor. Our handling of this problem reminds
me of a story repeated by the late Felix Cohen in one of his essays. A certain
rich man was sitting at his dining table before a sumptuous repast. As
he sat at the groaning table he glanced outside the window of his home
and saw an old woman, half starved and weeping. His heart was touched
with pity. He called his butler and said, "That old woman out there is
breaking my heart. Gu chase her away."
You will have in mind that last year a plan was adopted by the corporation which had been set up for that purpose by the Executive Committee
of the Bar Association. In due course an application was made to the
Federal Government for money to fund the proposed plan under the Office
of Economic Opportunity in the Department of Health, Education and Welfare. Prior to the approval of our application the plan was vetoed by our
Governor. In vetoing the proposal, our Governor did so in response to
requests made by members of this Association directly to him and, in his
judgment, correct, I think, that a substantial segment of our membership
opposed the plan.
North Dakota had the first integrated bar in the United States. North
Dakota had the first State Administrative Procedure Act in the United States.
North Dakota was among the first 25 per cent of the states to adopt as state
practice the reaerai xuies oi Civii Procedure. Recently cute of tire best
Montana lawyers told me that he was confident that North Dakota was at
least 30 years ahead of the Bar of Montana in nearly every respect. As a
coming thirty-year member of that Association, I can only say "Amen."
Certainly, here we conceived and drafted the first and one of the best statewide OEO programs for Legal Services to the Poor in the entire United
States. When the time came to give !he program life, we failed. We cannot
blame this failure on the Governor's veto or on any other external force.
As Cassius tells us in Julius Caesar, "The fault.., is not in our stars...
but in ourselves."
The provisions in the Economic Opportunity Act for Legal Services to
the Poor represented the first time in the history of the United States where
it was recognized by the National Congress that legal service was necessary
service. Nothing that has ever been done in the United States held the
significance to the legal profession that this recognition did. Unquestionably,
it will resound to the great benefit of our profession for many, many years
if the organized bar responds to the responsibility implicit in this recognition.
In nearly every state and every city of significant size in the United States
OEO programs have been adopted and are working satisfactorily.
As I say, efforts are now being made by a special committee to commence a pilot program in one area of this state. This program will be
pursuant to the instructions given by the assembly last year and in accordance
with a vote taken by mail a few months ago. The pilot project is scheduled
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for the area in and adjacent to Ward County and has the full approval of
the great majority of lawyers of Ward County and of the Social Service
Departments of the various counties involved. I believe that this program
will ultimately be successful and perhaps we will be able to regain some
of the ground which has been lost.
We turn now to a review of the Law School of the University of North
Dakota. It is with profound regret that we learn that Dean Jerrold Walden
of the Law School is leaving the Law School to become a Professor of Law
at the University of Iowa.
Jerry has been a hard and effective worker for law school improvement
and on the Executive Committee of the Association. In the past year the
Law School sponsored the Oliver Wendell Holmes lecture delivered by Herbert Wechsler, Director of the American Law Institute on May 6, 1967.
The school scheduled a debate between Professor Vern Countryman of the
Harvard Law School and Richard McNamara, Staff Director of the House
Un-American Activities Committee on the question resolve: That the House
Un-American Activities Committee should be abolished. This debate took place
before a packed auditorium early on a Saturday morning last fall. The
Chairman of the Federal Trade Commission, Paul Rand Dixon, has addressed
the Law School. The school has participated in a National Moot Court Competition and finally one of the most promising services of the Law School
is the establishment of the Law School Extension Service under the directorship of John T. Vance, formerly of Helena, Montana. This extension Service
will work with the Continuing Legal Education Committee of the State Bar
Association of North Dakota and should be productive of good results. The
first united effort of your Committee on Continuing Legal Education and
the Law School Extension Service was the extremely successful tax seminar
held this spring in Minot. We can expect that this program will grow
in its usefulness to the profession and the people of the State of North
Dakota.
The University of North Dakota Law School Foundation was first organized in November of 1961. The Foundation is providing scholarship funds
for law students. During the past three years it has received over $8,000
from various individuals and firms which have been used to provide law
school scholarships. This is in addition to the $2,250 provided by law firms
and used in the rural apprenticeship program which provides students with
actual law office experience. Through its affiliation with the United Student
Loan Fund, Inc. it is providing $96,000 of loan funds to hometown banks
thereby assisting 60 to 70 law students. The President of the Law School
Foundation has said that $12,500 is available for loans to law students for
every $1,000 on deposit with the foundation.
Dean Walden has said that he knows of no other law school that receives as strong support from a State Bar Association as our Law School
does from this Association. Nevertheless, individual participation leaves
something to be desired and I would commend to your attention once again
the Law School Foundation. We can all support the Law School by contributing to the Law School Foundation and by participating in its program
of giving law students an opportunity to work in a law office during the
summer vacation. The Immediate Past President of this Association recommended that each lawyer should contribute the amount of one hour's minimum fee to the Foundation each year. This seems to me to be an excellent
plan and I would ask every lawyer in North Dakota to participate to this
extent at least. The plain fact is that if we live and practice in North
Dakota, the Law School of the University of North Dakota is our Law School
irrespective of where we may have received our individual legal education.
Among the primary needs of the Law School is a new building and higher
staff salaries to prevent the continuing exodus of faculty members to greener
fields.
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I have noted the need for higher judicial. salaries, a larger appropriation
for the* staff of the Law School so that higher salaries may be paid and I
suppose that I am obligated to note a certain fiscal stringency in this Association. The annual budget of this Association is an important financial
matter. The Budget Committee consisting of your President, Ted Kellogg,
the Vice President or as we would now call him, the President-elect, and
the Executive Director who prepared the proposed budget for 1967-1968. This is
a practice which has been followed for many years in the past. Every
effort was made to reduce budgetary items where it was at all possible
to do so.' Copies of this budget have been included in your registration
package so that each member of the Association will be able to see our
fiscal position. We anticipate general account revenues of $24,000 and trust
revenues of $22,650 for a total anticipated income of $46,660. Our budget
for the next Association year will total something in excess of $58,000. While
the probabilities are that the monies budgeted will not be entirely utilized
the fact remains that we estimate that we will fall approximately $7,000 or
$8,000 short of what is needed to fulfill our needs and give us the kind of a
program that we require. Accordingly, in due course at this, you will be
asked to vote on the levying of a voluntary assessment of $10.00 to $20.00
per member for the ensuing year. This is somewhat less than previous
voluntary assessments which have been $25.00 per member but we believe
that the requested amount will -be entirely adequate to permit us to carry
on our fruitful and productive program for the next association year. I
hope that you will favorably consider this request.
Among other things we have learned over the years that experience is
a valuable teacher. In an effort to utilize as broad an experience as possible, your Executive Committee met with the bar officers of the Bars of
South Dakota, Wyoming and Montana on June 4 of this year for an examination of problems common to the plains and mountain states. All of these
states have substantially the same enabling acts, all have adopted the Field
Code, that all are plagued with small populations and expanding demands
for governmental services in the face of constant or declining revenues.
The time has come to close. I suppose all Presidents as they look back
upon each passing year have marveled at the amount of work done by the
Association committtees motivated only by the public good. I would thank
each of you on behalf of your Association for your loyalty, your energy,
your good humor and the work which we have accomplished.
The work of lawyers and of this Association is general. Justice, of
course, is our first consideration, but basically, we are concerned with every
aspect of our community, state and national life. A few days ago I heard
the President of the United States say that six members of his Cabinet
were lawyers and that the remaining Cabinet members had lawyers for their
first assistants. This is as it should be.
I would like to thank you for the honor you have done me without getting sloppy. Therefore, I will quote another President of another Bar Association, "I regard it as the chief distinction of my life that you should
have thought me worthy of this position." Thank you.
Incidentally, I would like to tell you that the new Dean of the Law
School, Harold Cunningham, is attending this meeting and I would like to
have Dean Cunningham stand so you can all see who he is.
Also, John Vance, of the Law School Extension Service, is in the audience
too so if he will please stand you may see who he is.
The general business session will now open and I will appoint a Resolutions Committee at this time: Linn Sherman, Reuben Bloedau, and Louis
Oehlert.
I am also going to appoint the Auditing Committee. When Al told me
that was one of my obligations he said, "I don't know why but we awa3s
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appoint an Auditing Committee." Far be it from me to argue. with Al. I
will -appoint John HJellum, Ward Kirby, arid Lynn Grimson.
The reporter has asked that anyone who speaks from the floor to first
announce their names so that the reporter knows who they are, speak clearly,
-so that he can identify the speaker for the record.
I would solicit a motion that Rules be .suspended and that Committee
Reports not requiring positive action from the floor may be accepted and
adopted without formal motion from the floor by filing the report with
either the President or the Executive Director.
Will somebody make a motion.
RAY McINTEE: I so move.
A. J. PETERSON: I will second the motion.
PRES. JESTRAB: It has been moved and seconded that the Rules
be suspended and that the Committee Reports not requiring positive action
from the floor may be accepted and adopted without formal motion from
the floor upon the filing -of the Reports "with either the President or the
Executive Director.
Any discussion on the motion?
Are you- ready for the question?
Those in favor signify by saying Aye?
Aye.
Opposed, no?
The ayes have it and it is so ordered.
We will now call for Committee reports.
Do we -have any committees?
MR. BUCKLIN: I 'have one.
PRES. JESTRAB: I think we will have the coffee break: now.
I have an announcement. Copies of the record of total expenditures of
this past year and the proposed budget for the next year will be available
at the coffee stand during the coffee. break and I would-like each of you
to pick up acopy of this report and study the same and then be prepared
to talk about it on Friday.
PRES. JESTRAB; We will draw for a door prize. It is a volume of
Legal Ethics. (Leonard Bucklin won.)
I know you will never believe it but I've got a telegram that Arley
Bjella brought to me and I know you would like to hear it:
Frank F. Jestrab, President State Bar Association of North Dakota - Williston, North Dakota.
An Amer ca of civil peace and harmony, of just laws, of
orderly progress, of ever 'rising standards of living. These
are goals and they are, mine. Please convey my greetings tothe State Bar Association of North Dakota on the occasion of
-your annual meeting. You were most- kind to invite me, and
while unfortunately conflicting commitments make it impossible for me to be with you, I send best wishes for most memorable
sessions. Kindest regards.
Hubert H. Humphrey
The first Committee Report will be Al Wolf who will report to us on
the activities of the Inter-Professional Relations Conimittee. Al.
MR. WOLF: Thank you, Mr. President, and Members of the Association,
I might preface 'my remarks by saying that I was the Chairman of the
subcommittee on Realtors and Lawyers and last year we had a meeting
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at which time we adopted, and my report will be limited to this particular
phase of the Inter-Professional Relations Committee activities. We have
adopted an Inter-Professional Relations Statement of Principles at our Minot
meeting and we are now submitting the report of that committee with the recommendation for adoption, and I will read just the Inter-Professional Relations
Committee Report relating to this portion of the program.
The Inter-Professional Relations Committee recommends to the Bar
Association the following:
1. That the Statement of Principles, covering the two professions of
Law and Realtors, which was evolved by a joint committee of attorneys
and realtors in 1966 be approved and adopted by the Bar Association of
North Dakota. The Statement of Principles is appended hereto and made
a part of this report.
2. That in 1967-1968 the Inter-Professional Relations Committee en4deavor to meet with a committee from the medical profession to effect
some recommended changes in the Legal-Medical Code of Ethics.
This is the two parts of the recommendation for action for next year.
Now, at the meeting we held about a year and a half ago at Minot,
that meeting was attended by several members of the real estate profession, and at that time the members in attendance were Kenneth Hall,
of Grand Forks, Roger Odel of Minot, and Jack Walker of Bismarck, representing the realtors; and at that meeting Judge Austin, Robert Burke of
Grafton, and myself, were representing the Bar Association Committee.
At that time we developed and adopted this Inter-Professional Statement
of Principles. Now, this has not been reproduced for distribution at this
time and, as I understand it, it will be reproduced and submitted to the
Association Members in writing subsequent to this meeting. However, I think
in order to enable us to act upon it at this time I will go into the contents
of it very generally ard the areas which might raise some question in the
minds of the members here. Basically, I will try to skim through that
which would be of interest.
It is not the province of the Realtor to engage in the practice of
law, nor of the Lawyer to engage in the real estate business, nor is it in the
interests of the public that they should do so; and
Whereas, it is in the interest of the Realtor, Lawyer, and the Public
that a joint committee should be formed to implement and clarify the
general purposes above indicated:
NOW THEREFORE, BE IT RESOLVED that the North Dakota Joint
Committee of Realtors and Lawyers do formulate a statement of
Principles as follows:
I will read the first two paragraphs of that which will give the gist of
all the remaining portions of the Statement.
(1)
The Realtor shall not practice law nor give legal advice,
directly or indirectly; he shall not act as a public conveyancer, nor give
advice or opinions as to the legal effect of legal instruments, nor give
opinions concerning the validity of title to real estate; and he shall
encourage any party to a real estate transaction to employ the services
of an attorney.
This, basically, sets out what we have gotten the real estate people to
agree to. And, as I have mentioned, they have adopted this Statement of
Principles.
The second portion as to the realtors:
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(2) The Realtor shall not undertake to draw or prepare documents
fixing and defining the legal rights of parties to a transaction. However,
when acting as a broker, the Realtor may use Listing Contracts and
Earnest Money Contract forms for the protection of the parties against
withdrawal from the transaction. Should such standard forms be hereinafter adopted, by action of a joint committee of attorneys and realtors
and adopted. by the North Dakota Real Estate Commission, then the
use of such forms would be mandatory.
As I understand it, in explanation of this portion, Robert Burke, who
is on the North Dakota Real Estate Commission, indicated they were encouraging the real estate people to adopt standard forms, that is, the listing contracts and the earnest money contracts. And when this standard
form is adopted and also adopted by the Commission, which I think it has
been as of now, then the lawyers will concede in accordance with this
Statement of Principles that the real estate people may execute those two
documents and fill in the figures and the dates, and whatever else there
is, without the advice of an attorney.
Then the third part of the Realtor's portion is:
(3)

"The Realtor shall not participate in the Attorney's fees."

Then the lawyers' provisions contained therein are as follows:
(1)
The Attorney, in rendering professional services in-a real
estate matter, should first ascertain if a Realtor is involved in the
transaction, and obtain the facts and conditions of sale from the person
before expressing an opinion as to the conditions of sale, legality of
instruments, and state of the title. The attorney should not volunteer an
opinion as to the value of the property, so as to discourage consummation
of a real estate transaction, where the parties have been brought
together by the Realtor.
And the second portion

is:

(2)
The Attorney shall not participate in the Realtor's Commissions.
This is basically what the idea was in developing this relationship.
Now, there is a further provision which suggests co-operation, and that
is the Third Article, encouraging the parties on both sides to endeavor to
work out their differences; and the Fourth provision, is, of course, of some
interest, I think, to us here, and is that we recommend the adoption of
the establishment of a grievance committee made up of three members of
each group and I will read that provision so that we can then act on it.
ARTICLE IV
GRIEVANCE COMMITTEE
A joint committee shall be created composed of six members, three
of whom shall be chosen by the governing body of the North Dakota
Association of Realtors, one of whom will serve for one year; one to
serve two years; and one to serve three years. The other three members
will be selected by the governing body of the North Dakota Bar Association for similar terms. The joint committee shall choose a seventh
member from the public at large, such person not to be a member of
either profession- for a term of three years. The Committee should
organize, and in the conduct of its business follow the North Dakota
Administrative Procedures. The Committee shall hear complaints which
may arise between members of the two professions, and make such
recommendations for action to the disciplinary committee of the North
Dakota Realtors, and/or the North Dakota Real Estate Commission,
and to the disciplinary committee of the North Dakota Bar Association.
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This is, as you notice, a committee, a clearing house, more or less, to
bring together the parties and to hear their grievances and- make recommendations to- their respective organizations and this will enable the Bar
Association or the Real Estate Board to act upon the findings that have
been made by this Committee, and they can pursue their own additional
investigation if they wish but this would get the problem focused before a
definite group.
If you want to take the time, Mr. President, to allow questions on
this before the matter is brought on for adoption, I would be happy to try
to answer them.
PRES. JESTRAB: Does anyone have any question to put to Al on his
Report?
MR. J. 0. THORSON: Mr. Jestrab, where a lawyer is also a real estate
broker, I failed to hear anything in the suggestions as to the position of
such an individual..
MR. WOLF: This was discussed briefly. In fact, Mr. Kenneth Muilen,
who. is an attorney in Grand Forks, and who is in the real estate business
now, and I think he conceded generally as long as he is in the real estate
business and that as long as he is making contacts with parties to real
estate transactions in his capacity as a realtor, he would be bound by the
conditions that bind the real estate people here, and he would not be able
to function in a dual capacity. In other words, if he is going to be bringing
two parties together on a sale of a piece of property, he is going to have to
ultimately, once he goes beyond the first two forms, he is going to have the
parties seek the services of an attorney to consummate the matter further.
I think he conceded to this and this is generally the idea, and probably
there aren't too many of these people around the State, but I am sure along
the way if this Statement of Principles is adopted, and a Grievance Committee is set up, that. problem will come up before that Committee as
one of the first and it will have to be clarified further at that time but at
least there will be a vehicle by which we can bring this matter to a head
and make some determination. I think the Real Estate Commission has
taken the position if a person is operating with ..
a real estate license and
is conducting his affairs in the capacity of a real estate man he is to be
bound by the limitations which have been placed on him as a realtor, even
though he may be a lawyer, he is not to engage in the legal practice at the
same time with the same parties.
Any other questions?
I might explain one brief point here that you might be wondering about
and that is this matter of why the provision in there of limitation on the
attorneys in Article Il concerning the expression of an opinion as to the
dondition of sale-or legal instruments and state of title before checking ,with
the Realtor. Their big gripe apparently is that oftentimes when they have
a deal made with the parties and have a contract signed, and they want to
come over to the attorneys for one party or the other, or both, and they
start drawing up the instrument for final completion of a transaction, the
attorney will, without even determining what has been done by the realtor
in this matter as to the conditions of the sale, will begin to analyze this
and discuss it with the parties before consulting with the person who really
has the facts in the case and, of course, this is a natural tendency on the
part of us lawyers because some place along the way we have a client who
is relying upon our judgment insofar as the Jegal effect of the instrument is
concerned and certainly we would be compelled to submit advice to him
without even asking questions, perhaps, but at the same time, what they
are asking for here is not tc limit us in our giving advice in that respect
but rather we at least notify and discuss the' matter with the realtor first
so that we can get the information 'from him as to what is Involved because
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sometimes the attorney may-I might cite some examples from several realtors
from around the state, they cite examples where the attorney discouraged
the completion of certain transactions based upon information given to him
by one of the parties and subsequently it was determined with the realtor
involved that those facts were erroneous but it was to late to go back and
redo the thing and someone lost out on a deal that was originally agreed
to or been involved in. Consequently, this is all they want from us, to
ascertain whether or not the realtor is present in the transaction, who is
involved, and if so, to contact him to get the facts and to put the questions
you have about the transaction to him for clarification. That does not mean
we are bound by that or that this would limit us ultimately in giving advice
to the parties involved.
Any other questions?
BRUCE HOWE: It seems to me we are getting into the transaction
way too late if we allow them to prepare the Earnest Money Agreement
and it is just a matter of drawing the deed; it is all cut and dried and it is
way too late. That has been my complaint in the past. I don't see what we
can do as far as advising our clients. They have missed many things in
the Earnest Money Agreement. It is too late to do anything about it.
MR. WOLF: I think you are right on that standpoint. A well-advised
individual would consult an attorney before he signs this, of course. But
tne point we are getting out of this deal,--at least they won't go beyond that,
they won't go beyong the signing of the Earnest Money Agreement and
start setting up the payment schedule, and various other things, and a contract for deed before they get to us and a determination.
MR. THORSON: In regard to the first part there, I think it amounts
to agreeing not to practice law. They are already barred by law from
doing that so we are not gaining a thing by that on an admission on their
part except the integrity of their Association in not doing what the law
forbids, and I don't see where we are protecting our own members who
may be engaged in both sides of the real estate business-the law business and the real estate business-by setting up this Committee. .-I believe
it might be detrimental to certain of our membership who undoubtedly had
a right to practice law for many years prior to any real estate license that
is required under the state law at the present time.
MR. WOLF: You may be right. All I can' go by is the statement of one
person whom I was in contact with from Grand Forks, a member of that
Committee, who is also a lawyer, and he was in agreement with this
basic idea.
Now, as far -as eliminating something which is already illegal, it does
define basically at what point they are beginning to practice law and we
are telling them they can fill out the two basic forms, their own listing agreement with the person who is trying to sell a piece of property, and then the
Earnest Money Contract; they can do that; and from that point on, we are
telling them, and they are agreeing, from that point on if they prepare
any other instrument they are practicing law and not do it.
MR. JOHN ZUGER: If I follow you right, you are saying the real estate
man fills out a listing agreement, that is all right, it is, he is a party to it,
he is drawing his own instrument. An Earnest Money Contract is a contract
for deed, he is not the seller or buyer, he is a third party, he is therefore
preparing a legal instrument between two parties, and I fail to see, since
he is forbidden by law to do it, why we should approve that.
MR. WOLF: I didn't particularly like that portion of it myself, Jack.
In fact, at the meeting we discussed this at great length and I think the
real estate people there, and one of the attorneys, I believe, prevailed the
idea on us that when the parties get together, in order to protect-if a guy
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walks In a real estate office and he says, "I want to nail this down, this
piece of property, right now and I want to be sure I can buy It for the price
you are offering It for today," they put on a very strog case to show if
they were then to have to seek out the services of an attorney at that point
in order to at least begin the commitment on the part of the buyer It would
be difficult to carry on their activities and they would not agree to that
for -that reason because the guy walks in there, he knows the terms and
the price and he says, "I will pay that price and right now. I don't want the
guy next door who is on his way here to buy it'!--even though he may be
on his way down with an attorney-"l want to buy it and I want to sign that
purchase agreement right now." Of course, this is the problem they have.
Whether we are giving them more than they are legally entitled to, I don't
know. That is the reason.
MR. ROBERT ECKERT: I think in the Earnest Money Contract, doesn't
the real estate .man sign as agent for the owner, the purchaser signs underneath, and the owner signs approving the acts of the agent, so how is the
real estate seller involved?
MR. WOLF: The only way the real estate man can be justified to
be involved at all is if he is one. of the agents for the parties.
Any other questions?
PRES. JESTRAB: We have a motion. on the report.
MR. WOLF: I would move the adoption of the report to adopt the
Statement of Principles of the Inter-Professional organization of realtors, and
lawyers.
MR. McINTEE (Williston): I second the motion.
PRES. JESTRAB: It has been moved and secondedMR. WOLF: I would move the adoption of the report to adopt the
and that is the time of the meeting of this Committee, and It is felt since
there might be limited funds to run this it would be well to have this Committee meet in connection with the Annual State Bar Association Meeting,
and at the same time and place, so I would move to amend that the InterProfessional Committee, the Grievance Committee, have an annual meeting at
"he time and place of the North Dakota State Bar Association Convention.
PRES. JESTRAB: You have heard the motion as amended. Are you ready
for the question? Signify by saying "Aye." Opposed?
It appears the motion is lost. The motion is lost and it is so ordered.
I think at this time we are going to finish the amendment process.
As you know, our Constitution provides we have to vote twice on amendments to the Constitution, and last year we voted on the amendments
that had been proposed to the Constitution, they were approved, and the
language is that they were suggestive last year and I am going to run over
the amendments quickly and I will ask for a vote approving the amendments to the Constitution which were approved last year, and I am also
going to advise you that copies of the new Constitution and By-laws will be
submitted to you probably in July. Each member of the Bar will get a copy
of the Constitution and By-laws.
The amended Article 3 is to read as follows:
The Membership of the State Bar Association of North Dakota shall consist of all practicing lawyers who have paid their
annual license dues aud received their licenses from the Secretary-Treasurer of the State Bar Board as provided by law, and
all other attorneys who have been duly admitted to practice by
the Supreme Court of this State and by virtue of holding a judicial
or other public office are exempt from the payment of such
license.
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There is another statute Involved that raises the question in the minds

-of some of us as to why some people don't pay their dues but we have nothing
to do with that.
The second Article that we are amending is Article 4:
The officers of this Association shall be a President, President-elect, Secretary-Treasurer. The President-elect shall, be
elected at the Annual Meeting of the Association and shall become the President of the Association at the close of the next
succeeding Annual Meeting of the Association. The SecretaryTreasurer shall be elected at each Annual Meeting and shall
hold office until the close of the next Annual Meeting of the
Association..
That, of course, is merely what has been done in the past and we are
merely amending our Constitution to conform to the custom and also we
are changing the name of Vice President to President-elect. And that
language of "President-elect" is carried over into Article 5 where references
were made formerly to the "Office of the Vice President," the references
are now the "Office of the President-elect." And it is provided he shall
be a member of the Executive Committee until the close of the next Annual
Meeting. Formerly it was "until the next Annual Meeting."
The next amendment, as you will remember, was Article 6, where the
duties of.the President are set out, and assigned to him by law in the Constitution and By-laws of the Association. There were certain requirements
of the statute that vouchers be approved by the President; formerly It was
just "the duties assigned by the Constitution and By-laws." It has been
amended to provide that his duties are also those assigned to him by law.
This is to bring our Constitution in line with the language of the statutes.
Then the question of referendum, Article 9, as you will remember, our
Constitution provides that a referendum may be taken on certain questions
and that has been that way for many, many years. There the last sentence was: "No expression of approval or disapproval by this Bar Association on any matter or candidacy shall be given in any manner." We have
changed that: "Shall be given except as hereinbefore provided." It is to
change the last sentence to conform to Article 9.
There are no changes of any substance and I would solicit now a
motion to approve the changes suggested at the last meeting.
MR. JOHN HJELLUM: ! so move.
MR. JOE MCINTEE: Second.
PRES. JESTRAB: Any discussion?
Those in favor signify by saying "Aye." Opposed? The Ayes have it, the
motion Is carried and the changes are adopted.
As I said, we will see to it that you get the changes right away.
The next item on our program, Leonard, are you ready to report on
the Ptrocedure Committee?
MR. LEONARD BUCKLIN: Mr. President, Members of the Association:
What I am here for today is to give you information; -that is the long and
the short of it. It is information concerning a great number of proposed
changes in our Rules of Civil Procedure. Most of you are aware that there
is some need for change. For example, during our last Convention, there
was. a report by the Procedure Committee and many of you expressed
an interest in a change in Rule 4 to give us a long-arm or a single act rule so
that we can acquire jurisdiction of more people with our process. Most of
you, of course, are aware that during 1966 there were substantial changes
in the Federal Rules of Civil Procedure. And, as a matter of fact, the
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Federal Rules of Civil Procedure have goner through three separate amendments since we ourselves adopted our present Rules of Civil Procedure.
The function of the Procedure Committee is to study the Rules of Civil
Procedure and to make recommendations from time to time for changes.
This is a process which has consumed a great deal of time and a great
deal of work on the part of the Committee members and on the part of
many individual people in this Association who have furnished suggestions and
advice and proposed changes.
If
I may tell you briefly what the procedure of the Procedure Committee is you may understand what we are getting at today. Procedure Committee procedure is, it makes recommendations and it presents those recommendations to your Executive Committee. Under the Constitution of this Bar
Association it makes recommendations to the Executive Committee and that
Committee then decides what should be done with it. One of the things
they can decide is that this should be presented to the Supreme Court of
this State for them to go through their rule-making process.
Now, if I may inform you roughly what the rule-making process is of
the Supreme -Court: Our Supreme Court, under its rule-making processthere are a couple of different ways to get at it, but generally you will find
copies of proposed changes are required to be sent out to each lawyer in
the State and then there are hearings before the Supreme Court before they
make Rny changes in the Rules of Civil Procedure.
I will try to give you a very short summary of what is in the material
you are being handed and I hope to give you a sort of guide so that when
you go through this, at your leisure, you will know where you are going.
The first thing you are going to perhaps be interested in is the Rule 4
revision. This is a proposal to increase the jurisdiction of our Court. When
you get this proposal, if you lay it next to the commentary, I think you will
be greatly helped. The Rule 4 proposal which you are getting is the rule
in the form that it would be if it were adopted. It does not have the usual
underlining or -the usual deletion marks which you will find in a statutory
bill form, and the reason for that is it gets too confusing with the renumbering to do it in that system. We have to have a renumbering of sections because of the new material that has been inserted.
Certainly, I think most of you are interested in having a long-arm rule
that would allow an increase in the jurisdiction of the courts of this State.
Certainly, we are lagging far behind other states in this regard. Most all
other states already have this sort of rule or legislation.
The heart of the revision in Rule 4 is found in the subsec. 4(a) and 4(b);
so if you look at subsecs. 4 (a) and 4(b) of the proposed rule you will see the
heart of the revision. There are other minor revisions but I will not spend
much time talking about them and that is because there are over fifty
different rule changes that we are passing out to you. If I spent one minute
on each one of them we would be running over into one o'clock. If you
people were to give comments on each one of these things, at five minutes
a piece, we would be here ten hours. I am just going to give you a quick
summary.
As I said, 4(a) and 4(b) are the heart of the revisions of the proposed
Rule 4. These provide our courts may acquire jurisdiction over people who
are not in this state by reason of the fact that they have a contact with this
state, that they have done something in this state, or that they have property
in this state, they have a business in this state. The questions no longer
on these things are going to be whether these things are constitutionally permissible-it has- generally been ruled constitutionally permissible; the question is whether or not you want them. Almost universally the reaction we
have had when we talk about this matter, of course, is, "We- want this."
As a matter of fact, the lawyers generally seem to go further than the
Procedure Committee has.
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You will notice in the materials that are handed out to you in subsec.
4(d), subsec. 2(g) under that, down at the bottom, it says: "The above subsection was not included in the recommendations of the Committee." There
are two clauses which have been much discussed and which many people
think should be in Rule 4. This particular subsubsection which you will see
down there is not in our recommendations, is an open-end jurisdiction type
of clause. The effect of this clause is to say anything that is constitutionally
permissible is the way we are going to get service of process. California
has a statute roughly like that regarding corporations and there is nothing
to say it won't work. The disadvantage, of course, is that it is not nailed
down as to what you have in the way of basis for acquiring jurisdiction.
The Committee felt that they did not want to have an open-end clause for
basis of jurisdiction which would merely promote litigation. However, the
Executive Committee thought this should be presented to you so that you
could see the sort of thing that could be put into the Rule.
There is also the suggestion made the second type of clause that maybe
should go into Rule 4 is a forum non conveniens clause. In the commentary
that type of forum non conveniens clause is pointed out and the language
that would go in would be this:
If the Court finds that in the interest of substantial justice
the action should be heard in another forum, the Court may
stay or dismiss the action in whole or in part on any condition
that may be just.
This clause is in the Uniform Act and there is a great deal of debateand there was in our Committee-as to whether such a clause should be in.
The rule of forum non conveniens, as you are aware, provides that the
court in the interest of justice may decline to exercise its jurisdiction, even
though it has jurisdiction, if there is another more convenient forum, and
the idea behind such a clause, which is not in the Rule 4 which has been presented to you, would be to give the Court the power to decline jurisdiction,
and many people feel this should go hand-in-glove with the increase in
jurisdiction so that if a man from Maine has property in this state, he is
sued, and now let us say under Rule 4 could be sued and have a judgment
in personam against him arising out of that cause of action arising out of
that property, the Court would have the forum non conveniens rule before
it and could utilize that.
That is a very quick discussion of what the materials contain in regard
to Rule 4.
I would like to pass very quickly now, because we don't have much
time, to the second group of materials which you have. The second group
of materials which you have are "Amendments Recommended by the Procedure Committee, Commentary on Proposed Amendments to Rules of Civil
Procedure." That goes hand-in-hand with the short letter-size group of amendments which you have, which start out with Rule 12. This commentary is
a commentary of those letter-size proposed rule changes. I can't go through
each one of those proposed amendments with you-we don't have the timebut I. want to explain briefly what they are about. Most of them are occasioned by the fact that we have changes in the Federal Rules of Civil
Procedure which are of, in some instances, a sweeping nature. For example,
Rule 23, or Rule 19 of the Federal Rules of Civil Procedure have been completely rewritten, and this leads us to consider whether we should rewrite
our Rules also. In addition, there are some specifics which I will mention
where it is desirable for us to change our Rules. Generally speaking, I
think most of us would say it is good to have our Rules the same as the
Federal Rules of Civil Procedure. This opens up to us, in the case where
there is a conflict of interpretation, all of the federal decisions, and there
is a great deal of material we can get there to help us interpret our own

NORTH DAKOTA LAW REVIEW

rules. Secondly, we don't have to learn two sets of Rules. This was brought
home to me just two days ago. A law student who graduated from the
University of Minnesota informed me he had learned the Federal Rule 23
and he simply could not understand our North Dakota Rule 23 because they
are completely different now. So. there is a great deal to be said in having
the Rules the same.
Now let me go through with you some of these proposed Rule changes.
Take as an example Rule 12, which our Committee would suggest be changed
to conform with the Federal Rule. The difficulty with the present Rule 12 (g)
and (h), which we have, and which the Federal Courts had up until July of
this year, is that they are not clearly written. As a result of the possible
ambiguities-the difficulties in reading the language-the courts had split as
to whether certain answers or defenses are waived at different times. For
example the defense of failing to join an indispensable party. The present
Rule says you can put this in a motion or in an answer. The Federal Courts
have split as to whether if you don't put it in a motion you can get it into the
answer later on. Now, the intent of the Rule was that-on certain types
of defenses-if you didn't put them in the motion they were waived, but
that was not clearly expressed; there was a differing body of federal law,
depending in which court you were in you might have a different result.
It therefore would appear tbat if we are going to eliminate the problem
before it gets started in North Dakota we should change our Pde to conform to the Federal Ru!e. The Federal Rule change wa- simply to clear
up the language; it now is pretty crystal clear: It says you pt:. this into a
motion or put it into an answer. If you don't put it into the motion it is
waived in these particular instances. It is spelled out one, two, three.
A different type of change has arisen in the Federal Rules 15 and 17
-1 am skipping to illustrate some type of changes. Rule 15, as you know,
has to do with Amendment of Pleadings. The present Rule allows amendment back of pleadings in some instances, and this becomes important when
you are dealing with the Statute of Limitations. The amended Federal Rule
provides that if you have a lawsuit started and you make an amendment
which changes the name of the party, you in some instances will have an
amendment which relates back to the date of the original Summons and
Complaint. Those "some instances" would be where you got the wrong party
and the right party knew that it was the wrong party you were suing. A
common examp!e would be whe;-e you sued John Jones doing business as
Midwest Supply Company, and lo and behold after you got the lawsuit started
you found out the right party was the Midwest Supply Company Incorporated.
Now this change in the Federal Rules provides that in that case the amendment relates back as long as the Midwest Supply Company had notice that
you had served the Summons and Complaint and that you just had the
wrong party.
A similar change is made in Rule 17, sort of on the other way. Rule 17
had to do with the real party in interest. It provides that if a defense of
real party in interest is raised you don't get a dismissal of the lawsuit until
the real party in interest has had a chance to ratify the original suit and
if he ratifies the original suit it goes forward. Again it takes care of the
Statute of Limitations problem in some instances. There is nothing unfair
or inequitable about this situation-the defendant knows he has been sued
and he knows what it is all about.
A different type of change is found in Rule 19. Rule 19, as I mentioned,
has been completely rewritten in the Federal Rules. It has to do with
indispensable parties. Indispensable parties is one of the most difficult areas
of law in our equity jurisprudence. When you get into a problem of indispensable parties in the Rule as we presently have it, we run into difficulties
and in some cases arbitrary rules are laid down by case law. If you go way
back, in the old directory. of cases. you will see what we are talking about,
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the law has grown up and has gotten more rigid. Now the present Rule
19 does not lay down the factors that you use in determining who is an indispensable party. The Federal Courts had quite a bit of litigation about
this and the net result is that the Federal Rule 19 has been rewritten and
the major portion of the change is the Rule now says: "The factors to consider in determining who is an indispensable party are: 1, 2, 3, and 4." These
are the thing you look at.
Another type of Rule that has been rewritten is Rule 23, dealing with
class actions. I never had a class action in my life and I didn't think it was
vague but on the Procedure Committee we have members who are on the
Attorney General's staff and to them it is quite important and they were
very much impressed with the changes the Federal Government had made.
Our present Rule 23 has several defects in the protection of the interests
of members of a class and it also is deficient, apparently, in spelling out
what the Court can do in the way of shaking its judgment for giving notices
along the line to protect members of the class, or the effect of a judgment
on the members of a class, and the revised Federal Rule is much more
specific and we would recommend the same revision for us in North Dakota.
So much for the things we would suggest by way of keeping up with
the Federal changes.
We have also made some suggestions that have to do more with our
local situation. For example, we have suggested in Rule 30, regarding mailing of the deposition, that it be allowed to be mailed by certified mail as
well as registered mail, which is in accordance with the rest of our statutory
and rule procedure-you can use certified or registered mail.
One other type of suggestion which we have made and which we have
recommended is that Rule 62, regarding stay of execution, be amended to
provide that you do not have an automatic ten-day stay of execution in the
case of a default judment. Some members of the bar pointed out to us-and
I think quite correctly-that the reason for having a 10-day stay of execution doesn't really apply in the case of a default judgment-you might just
as well have a judgment issued the same day as the judgment is entered
and we would, therefore, take out that automatic stay in that particular
regard.
Now, I have just very briefly mentioned some of the things you will
find in that second group of proposed amendments.
The Procedure Committee has recommended and has urged that we have
a revised Rule 4, and that we have a considerable number of amendments
which I have discussed with you just sort of briefly and which are set out
in the material. These, incidentally, cover twenty-four rules-which is a considerable number of rules.
There is an additional group of rule changes which many people have
advocated and this is found on the past paper you will find which is headed,
"Commentary on Additional Possible Amendments - 'Housekeeping Amendments'." These cover an additional twenty-four.
Now, the Procedure Committee did not urge that these be adopted.
These aren't as necessary in our view. It is our opinion if these were
adopted it would require a reprinting of our red book and an actual reprinting of Title 28 of our Code and this expense might not be warranted and
,the difficulty of trying to explain all of this to the North Dakota Supreme
Court may not be warranted. However, many people think these should
be included and so we have presented for your information this group of
amendments which are called, for want of anything better, "housekeeping
amendments." Some of them are more substantive than a housekeeping
amendment might suggest to you. We have, for your information, broken
them down into two groups - the housekeeping group into two groups. The
first group is the group we feel are not as necessary but certainly if you
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were going to have a reprinting of the entire rules you might well consider.
These would do the same thing that has been done in 1961 and 1963 in the
Federal Rule changes. Generally speaking, they are changes in language.
For example, if you look at this the first thing you will see is Rule 5(a), as
the Federal Rule did, is to add a phrase, "except as otherwise provided in
these Rules" in a particular sentence. It doesn't make too much difference
but it helps with the grammar and structure of the rule. There are three
pages of changes like that which the Federal Government has made that
we could consider.
Then if you will turn to the last couple of pages you will find the
second group, the most desirable of these which the Procedure Committee
has said are not urgently needed. In the words of one member of the
Committee, "They solve problems no one has raised."
If you will take a look-at the first thing you've got there, it is Rule 6(a).
In the Federal Rules they have changed it to add Saturday to the list of
days that are not counted when you are counting a period of less than
seven days. We got lots of letters from lots of people and no one has ever
seemed to mind the fact that you count Saturdays. I guess they work on
Saturdays and most federal attorneys in Washington don't, or something like
that.
Another possible change would be in Rule 14. The Federal Rule has
been changed to provide that if you serve a third-party summons and complaint you had better do it within ten days of the day you serve your originalanswer. If you wait more than ten days then you will have to make a motion
tc the Court for permission to serve your third-party summons and complaint.
We want you to be aware of these three general types of changes which
we have considered:
1. A change in Rule 4 which is a rather substantial change. It will
give us a long-arm rule to reach out and reach more non-residents-and
most other states already do-and, incidentally, the proposed change we have
for you is almost exactly the same as South Dakota already has.
2. We urge a group of amendments as most urgently needed to conform our practice to the Federal Rules or to meet problems which have
existed or been brought home to us in one way or another; and
3. We have at least given for your information a group of so-called
"housekeeping amendments" which could very well be adopted by the Supreme Court of this State.
We want you to consider these things; we have given you the information; I have talked very quickly in the time that has been available to
me. Any of you who want to come up and talk to me, you are welcome;
or you may. write to LeRoy Loder, write a letter to him and tell him what
you think on some of these things, and we have things available so that you
can intelligently see what is going on and what may happen when the Supreme Court or the Judicial Council starts considering these things.
PRES. JESTRAB: Thank you very much. I regret that the time is so
limited. One thing you know is State Law requires that each member of this
Association be furnished with a copy of any proposed amendment in advance
of a hearing on the amendments by the Supreme Court so that everybody
will be given an opportunity to consider these proposed amendments at considerable length before they are adopted. I think this has been a very
hard-working committee and I appreciate it very much.
We will reconvene at 1:30 after we have three door prizes right now.
(Three door prizes were awarded.)
We will now adjourn for lunch.
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GENERAL ASSEMBLY
1:30 p. m.
June 23, 1967
PRES. JESTRAB: The program this afternoon is a discussion of Senate
Resolution UU, enacted by the 1967 Legislature, which is a Constitutional
amendment to be submitted to the people at the primary election in 1968 for
the revision of the Judicial Article of the Constitution of North Dakota.
The man who has the assignment of seeing that this proposal becomes
law is the Chairman of our meeting on this subject and I have every confidence that he will be successful because he is at everything else that he
does, and he is going to explain to you now the program for the next hour,
and I would ask *you to please give him your most careful attention. Hugh
McCutcheon of Minot.
MR. McCUTCHEON:
Our Judicial Improvement Committee started last
fall, within seven days after the so-called defeat of Measure 3, we started
a complete revision of the North Dakota Constitutional Judicial Article. The
present Judicial Article covers 36 sections. We have revised the complete
Judicial Article and we have boiled it down to approximately 16 sections.
It is a complete revision. It will be on the ballot-if I am correct on this-I
believe at the primary election of 1968. We have about fourteen months in
which to present this to you people and you people in turn have that same
period of time to present it to the people. I am going to ask that there be a
volunteer in every "communit to take UU and sit down with the editor of
your paper when you possibly can to explain to him the reasons for the
desirability, the necessity of UU. We want the press well educated. They
supported us on No. 3, but we want them to understand UU. We will have
one other problem. We will have sort of a problem in correlating in the
minds of the people the new number of the measure as it will be on the
ballot with what we will be talking about in the interim, which is UU.
I will say one thing more before I go to the panel. When we were supporting
Measure No. 3 the Bar Association came out and started advertising in the
paper and on television, sponsored by the Ward County Bar Association, I
held my head up higher when I walked down the street because for the first
time we were getting some publicity that we were using, promoting ourselves; and we've got to proceed along that line.
First of all, we are going to ask Mr. Kellogg to give us a very brief
discussion as to the desirability of UU and the necessity for this Resolution.
MR. THEODORE KELLOGG: Gentlemen, this matter has been under
study, that is, the matter of improving and maintaining a high quality
judiciary has been under study for many years by the American Judicature
Society, as well as by the American Bar Association; and probably many
of you read articles and reviews of the efforts made. As a result of the experience in the United States of these organizations, it has been determined
that there are four things that we must have in order to maintain the qualitythe high quality-first grade judiciary; I say in order to maintain-I don't
want to say in order to raise the quality-I wouldn't dare to say that with
judges sitting on either side of me-raise the quality of our- judiciary, but
to maintain the kind of judiciary we have had, and we have been fortunate
to have in North Dakota, and we hope to continue to have. These are generally
considered to be the following four requirements:
1. An adequate salary scale.
Judges, like other elements of our society, in the past six years have
become mercenary and they don't want to work unless they get properly
paid. That is important. As you know, we have been at the bottom of the
totem pole on that and we have made some improvements, but in my
estimaion that is the first requirement.
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2. A sufficient pension system.
With this the work of the judge will be attractive because ordinarly on
retirement they are not expected to go in any other line of work and they
must have that.
3. A method of selection that is removed from politics.
That is getting to the heart of our UU procedure. It has been unfortunately
true that governors and presidents who had the power of appointment over
the years--over a century and a half of our nation-have frequently used
judicial appointments as a political promise. While that practice may be
decreasing it is still a current practice and that is why we must have a
method of selection which screens lawyers on the basis of ability and which
removes it from politics.
4. The fourth requirement is a method of removal where it should be
necessary, a method of retirement where it should be necessary.
In my opinion that is the least important part of the program, although
I think it is desired, because I believe that first of all, if we pay judges an
adequate salary, and secondly, if we remove their selection from political
influence, then we will not have so many judges that will need to be removed
for cause. In other words, I think the last problem pretty well takes care
of itself.
MR. McCUTCHEON: Thank you, Mr. Kellogg.
Judge Lynch, I am going to direct this particular question to you. In
our discussions in the Committee there was a statement many times made
that we desired a court system with a strong Chief Justice in the State of
North Dakota. Would you take a moment to explain the present method
of selection of a Chief Justice under the old constitutional provision and
whether or not in your viewpoint the new proposal under UU will create
a strong Chief Justice with powers to assign judges throughout the area.
JUDGE W. C. LYNCH: It has been said that there is no reason why a
court, even though it handles a different commodity than the usual corporation
or business, should not be run in a businesslike fashion. It has also been
said that if you ran some business as we run the courts, they would go bankrupt
in the first six months of their existence. There is some truth to that.
The only way you can administer this business that we are in-that is,
dispensing justice as expeditiously and judiciously as possible-the only way
you can do that is by proper administration. Under the new Constitution the
Chief Justice will be more than the figurehead that some of them have been
in the past. He will be the chief administrative officer of all the courts-of
the entire judicial system. Under the new Judicial Article he would have
supervisory administrative authority over the operation of all the courts and
the assignment of the justices and judges. If we have situations develop such
as we had in the past where a District suddenly is burdened with an increased
work load for one reason or another, the Chief Justice can assign other judges
into those specific areas to ease the work load before you have a ghastly
situation where you have hundreds of cases on the calendar that are untried
or undecided. I think that is one of the most important changes in the new
Judicial Article.
MR. McCUTCHEON: Justice Teigen, the next question will be directed
to you. Under Resolution UU the judicial power of the State shall be vested
in a Supreme Court, District Courts, and divisions thereof, County Courts,
and other courts as provided by law. There has been some discussion as to
the possibility or advisability of an intermediate appellate court, perhaps,
between the District Court and the Supreme Court consisting of perhaps three
justices or judges. Do you believe under the proposal of UU the Legislature
could create such a COLut?
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JUSTICE OBERT C. TEIGEN: I might say that yesterday In the Judicial
Council Meeting this is an area that we discussed, not in reference to UU,
however, but in reference to some of the problems that we now have in
North Dakota in connection with our court system.
I might say that those of you who recall a discussion of the question
as to whether or not it would be advisable to have an appeal taken directly
from the County Court of Increased Jurisdiction in probate and guardianship
matters to the Supreme Court rather than to the District Court as it now
exists; and in connection with that question the matter arose as to whether
or not it would be well that an appeal could be taken from the County
Court of increased jurisdiction in a probate and in a guardianship matter
to an intermediate appellace court consisting of three District Judges sitting
in review of the County Court. That brought further discussion relative to
the advisability perhaps some day in the future of having an intermediate
appellate court in North Dakota of some type. We have a committee working,
on it in the Judicial Council and they are asked to make a report at our next
meeting which will be held in October. Perhaps that committee at that
time will report in connection with such a possibility under UU.
I hadn't considered the question that our Chairman asked us specifically
but I have been under the impression that under the language of the proposed
constitutional amendment UU that an intermediate appellate court is permissible.
MR. McCUTCHEON: Judge Lynch, will you stata- or advise the group
what modification was made in what was Measure 3?
HON. W. C. LYNCH: First of all, I think we found that a change in
Section 90, or Measure 3 on the ballot, was very popular. This is the first
time that the entire Judicial Article was attempted to be changed in North
Dakota and reforms come slowly. If you will recall, Justice Vanderbuilt said,
"Judicial reforms is no sport for the short winded." Yet, we came out very
well. If only 4,500 people had changed their votes, Section 90 would have
been enacted into law.
There were some changes made. We took soundings as to some of the
objections that were raised as to the method of selecting judges-that is
basically Section 90-and we listed all of them and we tried to decide which
changes could be made so that the opposition could be met or whether it
could be changed and, basically, only one change was made, and that is
the method of appointing the members of the Judicial Nominating Committee.
Under Section 90, as it was put before the people in the last election, the
Governor appointed the lay members of the Judicial Nominating Committee
and then the Governor appointed one of the three that were referred to him
from the Nominating Committee as Judge. There was some opposition to this.
They felt there again this was a little bit too political. It was clear to us the
people wanted judges out of politics. To meet that objection one change was
made and that is now under UU, the members of that Judicial Nominating
Committee-citizens, that is, of the Judicial Nominating Committee, are appointed by a majority decision of the Attorney General, the Secretary of
State, and the Governor. Those three will meet and appoint the members of
the Nominating Committee-the citizens or lay members-and then, of course,
the Governor then will again make the final choice of the top three. This
is the basic change in UU.
Some of the other objections that were made to the Judicial Article were
to the effect that it did not go far enough; that in addition, it should contain
a provision for the qualifications of the judge of the District Court and- the
Justices of the Supreme Court.
With that in mind an addition was made now to UU. That provides that to
be eligible to be a Judge of the District Court you have to be a resident of
the State and of the Judicial District in which the judge is going to serv,

NORTH DAKOTA LAW REVIEW

and that the appointee must have been licensed to practice law in the State
for at least five years prior to the appointment.
In the case of a member of the Supreme Court, the qualifications are the
same except that the number of years is increased to ten-he must have
been licensed in the State for at least ten years prior to his being appointed
as a Justice of the Supreme Court and have "such other qualifications as
shall be prescribed by law." The Legislative Assembly may prescribe by law
additional qualifications.
MR. McCUTCHEON: On the Supreme Court appointment, a District Judge
could be appointed?
JUDGE LYNCH: Yes, either licensed t6 practice law for ten years or
a District Judge. In other words, a District Judge could be appointed to
the Supreme Court.
MR. McCUTCHEON: One of the greatest changes made in the present
Constitution-Judicial Article-relates to Sec. 100. Resolution UU completely
revises that Section. It is exceptionally important and when campaigning on
Measure 3 this is an area that we were frequently questioned about and, of
course, it did not appear in Measure 3.
JUSTICE TEIGEN: I think I will read this section to you because it
is new.
"A justice or judge of the supreme or district court may be
censured, retired, or removed from his judicial office by a twothirds vote of the supreme and district court judges, and a justice
or judge of any other court may be censured, retired, or removed
from his judicial office by a two-thirds vote of the membership
of the judicial council for, but not limited to, the following:"
And it gives seven reasons:
"1. Conviction in a court of this or any other state, or of the
United States, of a crime punishable as a felony or a crime
involving moral turpitude; or
2. Willful misconduct in a judicial office; or
3. Failure to perform judicial duties with reasonable dispatch; or
4. Habitual intemperance; or
5. Ceasing to be a resident of the state; or
6. Disability or incapacity seriously interfering with the performance of his duties and which is likely to be of a permanent
nature; or
7. Lack of judicial competence in the performance of his duties.
"The supreme and district court judges or the judicial council,
whichever the case may be. may, after such investigations as
they or it deems necessary, order a hearing to be held before
them or it concerning the censure, retirement, or removal, of
such justice or judge, or they or it may in their or its discretion
request the supreme court to appoint three special masters, who
shall be judges of courts of record, to hear and take evidence
in any such matter and to report thereon to them or it. If, after
hearing or after considering the record and report of the masters,
they or it find good causze therefore, they or it shall order censure,
retirement, or removal as the case may be, of the justice or
judge."
Now, pay attention to the next sentence that I read because there is an
error in the way in which this was copied in the final form. It reads:
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"Upon an order for retirement, the justice or judge shall thereby
be promptly removed from office and his salary shall cease
from the date of such order."
And it goes on:
"Retirement age, rights, privileges and benefits shall be as
prescribed by law."
Now this section, first of all, was taken principally from Oregon, which
has a similar provision-some of it was borrowed from California. However,
it does not provide for a commission for removal as California does, but
one of the main objections to the Concurrent Resolution that arose at the
last election when the last measure was presented to the voters -was the
fact that once in office he can be perpetuated in office and can never be
removed. There is enough thinking along that line perhaps to warrant the
placement of a provision such as this into this Concurrent Resolution and
submit it to our people to vote on. I think it is good anyway as far as that
is concerned. There should be some other methods, I believe, of removing
judges or compelling them to retire, or to censure them, other than the form
of recall or impeachment which has not been, of course, too satisfactory as
we all know.
Now, going to that part which I said to pay special attention, which
reads: "Upon an order for retirement, the justice or judges shall thereby
be promptly removed from office and his salary shall cease from the date
of such order," there was an error in the preparation of the final resolution
after it was passed by the Legislature and before it was sent over to the
Secretary of State, and this is the way it will read in the Session Laws, it
is the way the resolution reads in the Office of the Secretary of State. As I
say, it was an enroller's error. What the copier or enroller did was to combine
in one sentence two sentences and leaving out parts of each. How it should
read is as follows: -the matter of retirement and the matter of removal
is treated separately..
"Upon an order for retirement, the justice or judge shall
thereby be promptly retired with the same rights and privileges
as if he retired pursuant to law."
In other words, that deals with retirement. The next sentence:
"Upon an order for removal, the justice or judge shall
thereby be promptly removed from office and his salary shall
cease from the date of such order."
Frankly, I did not discover the error until yesterday between this and
the final version as passed by the Legislature. I discovered it yesterday
and I became quite concerned. The way it reads in your publications there
and in the final draft in the Secretary of State's Office, if it will be placed
on the ballot that way, I would object strenuously to the adoption of Concurrent
Resolution UU. I do not think the language contained in the sheet which you
have .and in the Secretary of State's Office should be adopted in a constitutional
provision of our State.
I called the Legislative Research Office at Bismarck today after I arrived
here, shortly before this meeting, and I learned they already were cognizant
of the error. They tell me it was an enroller's error, that this is a Concurrent
Resolution, and it is not a statute that is signed by the Governor -the Governor's
signature does not appear Gn Concurrent Resolutions-that the correct form
of a Resolution is governed by the Senate and the House Journals, and
when the error is discovered it may be recalled and corrected, and that
they intend to recall it, retype it, have it resigned, and resubmit it to the
Office of the Secretary of State. I am not passing on the question of whether
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we can or cannot do this but they tell me they can and they have made similar
ancillary corrections before. So, until it is voted on by the people and carried,
and not until then, does it become law in the form of a constitutional amendment. Therefore, it is still in the process and for that reason it can be corrected by recalling it.
Like I say, I feel so strongly upon this particular matter that if it should
happen it can't or isn't corrected, I would like to ask each of you to read
the ballot with great care to be sure that this has been taken care of because
I think it is of the utmost importance. Reading as it does now really doesn't
make any sense. It states: "Upon an order for retirement the justice or
judge shall be promptly removed." "Retirement" and "removal" are two
different things, it appears to me. Furthermore, I think it might be construed in such a way that we couldn't use our retired judges to act temporarily
in certain matters. Furthermore, it states: "The salary shall cease." Might
it be construed to. include retirement salary? This is a probable danger. I
don't think it is proper; it is not as intended; it is just a typographical error,
an error on the part of the enroller, and I have checked both the House and
Senate Journals very carefully and I find it is very true. The Legislative
Research Committee's staff has discovered the same mistake and I was
advised today by telephone that it will take the necessary steps to make
a correction.
MR. McCUTCHEON: There is one thing about UU that may not have
become readily apparent to yca but it is there, and thaf is the fact that in
many parts of the Resolution you will find the language, "as may be provided
by law," which is intended to create flexibility to permit the Legislature to
make changes.
I would like to call upon Senator Longmire to possibly explain or give
his viewpoint of some of these areas which permit flexibility under the
Resolution.
SENATOR LONGMIRE: Mr. Chairman, and members of the panel, and
gentlemen. In this Resolution some 11 places are mentioned in those sections
where we make it flexible by saying, "as otherwise provided by law," or
"as provided by law," meaning, of course, that "whatever changes that the
Legislature will make."
The first one is right in the first section of the Resolution, 85, which
sets up the Court, "The judicial power of the state shall be vested in a supreme
court, district courts and divisions thereof, county courts 'and courts as
provided by law.'"
Other courts could be set up by law as is specifically mentioned in
that first paragraph.
Then, in regard to the selection of the Chief Justice, as referred to by
Justice Teigen, he will be selected by the supreme court and district court
judges "as provided by law."
Probably at the next session of the Legislature, if this passes, we will
be meeting shortly after the passage of this Resolution.
And the third place, is the jurisdiction of the supreme court, it sets
that out generally what it will be and then especially, "shall have a general
superintending control of all inferior courts under such regulations and limitations as may be prescribed by law." Again this makes it a little more
flexible
And then under Section 94, under qualifications, as Judge Teigen mentioned qualifications of district court judges and supreme court judges, this
goes on and adds to that by stating: "The legislative assembly may prescribe
by law additional qualifications for justices of the supreme court and judges
of the district court. Judges of other courts shall be selected in a manner,
for such terms, and with such qualifications as shall be prescribed by law."
Again,' in the next Section, Section 96, there is some restriction here on
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the legislative power where it says: "No duties shall be Imposed by law
upon the supreme court or any of the judges thereof, except such as "are
judicial-" I don't know what that means but, at least, there is some restriction on our powers, and certainly the attorneys in the Legislature weren't
going to object to that.
And then, under the Judicial Council, a lot of the proceedings of that
body have been set by law.
And, Section 100, as mentioned by Judge Lynch, I believe, in regard to
the Judicial Council, "There shall be a judicial council whose membership
shall consist of all supreme court justices, all district judges and other judges
and attorneys licensed to practice law in this state as may be provided by
law." Then it says: "Its powers and duties shall be as prescribed by this
Constitution and by law." That makes it flexible again.
Then again, in the matter of a judge succeeding himself, the Resolution
specifically says: "Any judge of the supreme or district court elected or
appointed to the office prior to the effective date of these amendments shall
serve the balance of his term and shall be eligible to succeed himself as
provided by this Constitution- and by law," leaving it flexible again.
Then in the next section, the procedure for removing a judge, some
leeway is left there for a change by law. It says: "Retirement age, rights,
privileges and benefits shall be as prescribed by law." This can be elaborated
on at a later date.
Then, the next paragraph of that same section says: "The state shall
be divided into judicial districts as provided by law." There was no change
there; it was in there already.
We wanted to leave out 110, but there was such a howl from some of
the county judges that we didn't dare take that out, we left it in as it was,
but in Sec. 111, in the expanding of the jurisdiction and powers of the county
courts, it goes on to say, "and such other probate jurisdiction as may be
conferred by law," so again there we have some leeway. Then in the latter
part of the section it says: "The county judge shall receive such salary
for his services as may be provided by law." Then it says: "In case the
voters of any county decide to increase the jurisdiction of said county
courts, then such jurisdiction as thus increased shall remain until otherwise
provided by law."
The last one referred to is in regard to tribunals of conciliation. This
expressly provides that tribunals of conciliation may be established with such
powers and duties "as shall be prescribed by law, or the powers and duties
of such may be conferred upon other courts of justice."
MR. McCUTCHEON: Thank you, Senator Longmire.
Now, before I conclude, I am going to go across the panel and ask each
panelist if he has any comments of any nature to conclude. Judge Lynch?
JUDGE LYNCH: I think it should be pointed out, as must be obvious
to all of the fellow lawyers that have examined UU, that although it is a
revision of the complete Judicial Article, it is relatively short; I believe it is
readily understandable and clearly worded. We have sent copies of the
proposed North Dakota Judicial Article to prominent members of the American
Bar Association and the American Judicature Society and they have replied
and told us it was one of the best drafted judicial articles they have examined.
That speaks well for North Dakota and the legislators and the people that
worked on UU.
I would like to make one comment on one of the provisions in UU which
I think you will find very popular and would help pass UU, and that is the
provision on Page 3 of the little pamphlet, which provides that no justice
or judge shall engage in the practice of law, or directly or indirectly make
any contribution to, or hold office in a political organization or file for elective
office other than judicial. That is a provision that I think the people may
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glance over very rapidly but it is very important. Again,- I think it is an
excellent provision of our new Judicial Article.
MR. McCUTCHEON:

Mr. Kellogg?

MR. KELLOGG:
I remember an argument that was made against this
Measure 3 the last time, and that was the argument that it disenfranchised
people from further voting on judges and taking away their elective privileges.
I think you will encounter that again and again, and I think we should be
prepared to meet that argument. A very high percentage of our judges are
not elected anyway in the first place; they are appointed by a Governor
who belongs to a political party. I don't know what that percentage is; I
think it around half-maybe over half. That is one answer. Another answer
is that judges are not engaged in a political operation such as managing
or running the government. They are more in the nature of technical people
and we do not think of electing architects or peopl eof that character. I
don't mean to derogate that profession, but what I am trying to get at is they
are not engaged in a service which is political in character. This is one way
in meeting this argument, but I think you should be figuring out other ways
of handling that contention when it is made, which it probably will be.
MR. MCUTCHEON:

Chief Justice Teigen.

CHIEF JUSTICE TEIGEN; I ,don't know that I have anything particularly
to add except perhaps to say this: I presume that there are some faults
with UU; I presume there would be some faults with any measure that is
drawn; I presume there is room for some criticism. I may say I, myself,
don't agree with each and every provision that is contained in UU. I don't
want to point out any particular areas, they are minor really, but I might
mention one of them, which is the one that Judge Lynch mentioned, that:
"No judge shall directly or indirectly make any contribution to a political
organization." I disagree with that; I don't know why a judge shouldn't
make a contribution too; I don't think it should affect the color of his decision.
However, I don't think this is sufficiently important to make me Klecide that
I should oppose it.
MR. McCUTCHEON:

Senator Longmire.

SENATOR LONGMIRE: It seems to me the crux of the whole thing here
in getting this passed is this: For the twelve years I have been in the Legislature if you wanted to get any judiciary bill killed you just let two attorneys
get on the floor and disagree and start arguing, and the rest of the Legislature took the attitude there must be something badly wrong with this if
the attorneys couldn't agree on it, and I think that goes for this Resolution.
Put in a little more effort this time. I think some of you in the smaller
communities, the farmers look up to you more out there than they do to
us in the bigger communities because they think what we don't know out
there it is not worth knowing, but they don't think of us like that in the larger
communities.
PRESIDENT JESTRAB:
question or two.

Mr. Chairman,

I believe we have

time for a

MR. DANIEL J. CHAPMAN: Daniel J. Chapman, of Bismarck.
I have been looking through this trying to find some provision for continuity of the present judiciary. Are you satisfied that is covered?
MR. McCUTCHEON:
PRES. JESTRAB:

We grandfathered them all in.

Any other question?

MR. LINN SHERMAN:
Linn Sherman, Steele.
I am a little uncertain on one point. I am wondering how recall works.
in the case of officials who arc appointed rather than elected.
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JUSTICE TEIGEN: I did make the statement that I felt this did not
eliminate recall or impeachment. You raised a good question. I cannot ansv er it.
SENATOR LONGMIRE: I think we would have to supplement this Resolution by law, and this may be one good point where it needs to be clarified.
MR. MILTON K. HIGGINS: Milton K. Higgins, Bismarck.
I just wanted to say the only objections that I think had any merit to the
previous constitutional change have been cured by this new draft except
one. I heard a good many people who were genuinely concerned for fear
this was some type of conspiracy on the part of the Bar to get the selection
of the judiciary in their hands as distinguished from the rights of the citizens
who select all of the public officials, including the judiciary, as it has been in
the past. I personally think it would in no way weaken the practical usability
of this if there were such a, provision, and if you were voting on that I would
urge that such a change be made, and I would like to suggest in the event
it is not adopted that some of you gentlemen who will certainly be apt to
be a part of the new committee to continue the study of the provisions to put
that in. We all know it is a tremendous advantage to any nominee tor have
actually been in that office, and I think the selection by the committee
would furnish such prestige, such advantage, that it would be a rare case
indeed where a nomination straight from the floor would get passed, but I
think if that were removed, the last of the objections that I felt had any
merit whatsoever [sic].
PRES. JESTRAB: Thank you very much. I believe our time ia up. I
would like to thank the panel very much.
One of the most interesting developments in the past twelve months. has
been the passage by the National Congress of the Keogh law which was,
in effect, promulgated for many years by the American Bar Association and
which has to do with the retirement deduction which is authorized for lawyers and other professional people and I will ask Ted Kellogg, who has
prepared one of the best reports on the subject, to give you his report on
that now.
MR. THEODORE KELLOGG: There are six choices of investments out
in the Act., and in this report which the Committee made we have made
statutory references to the Act, which is 26 USCA,-Sec. 401, and we have
given all subsection numbers which relate to the bits of information that
we set out here.
Of the six planned investments, the first one I think is the one that
will be quite interesting to you and that is the Trusteed Plan which must
be made to a bank or trust company qualified to do business in North Dakota
under our Trust Act. This trustee may invest your funds-your annual contributions-in common stocks, bonds, real estate mortgages, annuities, life insurance, and other investments, but the interesting part of this is Sec. 401(d)
(1) of the Act which provides that you may direct your trustee in what
particular investments to make. In other words, you can go down at the end
of the year when you make your tax-free deposit and say to the bank or trust
company, "Here, I want you to buy 40 shares of General Motors, and 10 shares
of Sears-Roebuck, etc., etc.," so you are able to control the investment of
your funds if you wish to do so. If you do not wish to do so, the trust company
will use its judgment, but the Act also reserves the right in you to veto or
disapprove the investments which it proposes. That is plan No. 1 which I
mention to you because I think it might be quite attractive especially to the
younger lawyers.
- --Next is the Trusteed Insurance Plan,-which limits investments-to annuity,
endowments, or life insurance contracts where the trustee may be an
insurance company, and I presume by the end of the year-this Act doesn't
become effective until January 1, 1968-most of the major insurance companies will have qualified.
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I forgot to mention to you when I spoke about the first plan, the bank
or trust company must have an approved plan submitted to the Internal
Revenue Bureau and approved and also the insurance plan.
Then there is the Certain Custodial Accounts which banks or trust companies carry which I am not too familiar with but they are not under the
Trusteed Plan, but those funds may be invested in mutual funds, or annuity
endowments or life insurance con-tracts, but not in both.
Then there is the Direct Purchase of Annuities, that is the fourth plan,
which you can make from the insurance company.
Then there is the Face Amount Certificates which are issued by certain
companies under the Investment Act of 1940.
Then there is a more recent one, a Bond Purchase Plan. That is the last
one. The Government has issued a special series of bonds, U. S. Retirement
Bonds, they are non-transferrable; they are designed only for the use of
people who want to use this Act, and I just inquired since making this report,
and I find they bear 414% interest and are compounded semiannually.
Now, I know we haven't much time so I won't go into the other parts
which you can read here as to the Payment of Benefits, Tax Consequences, etc.,
except to say that these amounts are tax free, during the years when you
invest them you can deduct them from your income that year, but when they
are paid out on your retirement, which may be between the years 59% to 70,
then they are taxable, except that there are some provisions that ease that
tax if you elect to take a lump sum payment, and if you elect to buy an annuity
then you are taxed under the established rules for taxing annuities, which is
an easier method of discharging the tax.
Regarding the employees, I have already told you that it applies to only
employees who are with you for three years, and employees who work less
than 20 hours a week are not covered, nor are employees who work less than
five months in a calendar year.
Now, because our committee felt that many people would be interested
especially in the first plan where they can control their investments, we
wrote to all the companies in North Dakota who are qualified as trustees.
most of the banks, and we got replies from all of the banks, to find out if
they would be interested in setting up for the lawyers of North Dakota these
plans, and especially the ones where we would be able to direct our investments, and we got replies from most banks-there were only five or six
banks in North Dakota having trust powers-two in Fargo, three in Grand
Forks, and two in Dickinson, but I think since that time possibly one other
bank in Minot or Bismarck may have been making application.
PRES. JESTRAB: Thank you very much. Linn Sherman, are you ready
with the Report of the Resolutions Committee?
MR. LINN SHERMAN: This is the report of the Resolutions Committee
duly appointed by your President, the Committee consisting of Hon. Reuben
Bloedau, Hon. Louis Oehlert, and myself. (The following Resolutions were
offered and adopted):
1. Expression of appreciation and thanks to the Stutsman County Bar;
the Barnes County Bar for their untiring efforts in making this sixty-seventh
annual meeting so enjoyable and profitable; to the Ladies Committee who
so graciously entertained our ladies; the City of Jamestown, the Jamestown
Public School District and the American Legion for permitting us the use
of their facilities; the speakers who have appeared before us and taken part
in our meetings and proceedings, President Jestrab, Vice-President Kellogg,
Secretary-Treasurer Schlosser, Executive Director Schultz, and the members
of all of the committees of the association, for the hard work and untiring
efforts they have extended in making the past year an outstanding one for
our association; to the law book publishers and others who have contributed
to our entertainment and have provided door prizes.
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2. A Resolution Re Session Laws and Century Code Pocket Parts.
3. A Resolution on the Need for Updating the Bankruptcy Act of 1898,
As Amended.
PRES. JESTRAB: I now ask for the Report of the Auditing Committee.
MR. JOHN HJELLUM: On behalf of the Auditing Committee we recommend the approval of the audit and I so move.
PRES. JESTRAB: The ayes have it, the motion is carried, and it
is so ordered.
I would like to take just a few minutes now before we get into the business
of the election of officers to ask for a statement from Art Stokes from Grand
Forks.
MR. ARTHUR STOKES: As President of the Law School Foundation I
have an idea that I would like to present to you.
The Foundation started in 1962. It started with a bang but we are
constantly going downhill, and for probably several reasons. First, it seems
to be too closely affiliated with Grand Forks. Whenever we ask for a new
member from the Bar, they scrounge around and they come up with another
name from Grand Forks. Second, we have difficulty having meetings of the
Board. of Directors. Third, we seem to be in competition with other organizations, one of them is the Law School Improvement Association, which is
out soliciting funds. We solicit funds. The Dean of the Law School solicits
funds.
It seems to me that it would be beneficial for the Law School Foundation
and for the Bar Association if the Law School Foundation were made more
as an arm of the Bar Association and that the work of the dean in soliciting
funds, the work of the Law School Improvement Committee in soliciting
funds, and the work of the Foundation in soliciting funds would all be done
by one organization, specifically, the Bar Association. And for that reason,
with the consent of the Board of Directors of the Law School Foundation, I
want to offer a motion, and that is that there be delegated to the Executive
Committee of the Bar Association the job of investigating the possibilities
of absorbing the Law School Foundation and unifying all of these activities
and making them all a part of the North Dakota State Bar Association and.
also, the method of implementing or doing this and reporting back to the
Association at the next Annual Meeting for further action at that time. I
so move, Mr. President.
PRES. JESTRAB: The motion is carried and it is so ordered.
The next order of business has to do with the voluntary assessment which
was requested by the Executive Committee, it being $10 for lawyers who
have practiced less than 10 years, and $20 for lawyers who have practiced
for more than 10 years, and the floor is now open.
MR. RAY McINTEE: Mr. President, I so move.
PRES. JESTRAB: The motion is carried and it is so ordered.
We pass now to the election of officers. I will now open nominations for
the-election of the President of the State Bar Association of North Dakota.
MR. JOHN HJELLUM: I nominate the Vice President, Theodore Kellogg.
a man who has served his State and his profession and the public with distinction and respect for 37 years.
MR. R. J. BLOEDAU: Mr. President, I move that nominations cease
and the Secretary be instructed to cast a unanimous ballot for Ted Kellogg.
PRES. JETSRAB: The ayes have it, the motion is carried, and congratulations, Mr. Kellogg.
The next officer to be elected will be the office of President-elect of this
Association.
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MR. MICHAEL McINTEE: I place in nomination the name of Kenneth
Pringle.
MR. JOHN HJELLUM: I will move that the nominations be closed and
a unanimous ballot be case for Ken Pringle as President-elect.
PRES. JESTRAB: The ayes have it and the motion is carried and it
is so ordered, and congratulations, Ken.
I declare the chair now open for nominations for the office of SecretaryTreasurer of this Association.
MR. DAVID NETHING: 1 nominate Jim Schlosser for Secretary-Treasurer.
MR. BRUCE HOWE: Mr. President, I move the nominations be closed
and that the Secretary be instructed- to cast a unanimous ballot for Jim
Schlosser as Secretary-Treasurer of this Association.
PRES. JESTRAB: The ayes have it and the motion is carried, and congratulations, Jim.
That concludes our business meeting this afternoon and I am looking forward to seeing you all at the banquet this evening.
Thank you very, very much.

COMMITTEE REPORTS

REPORT OF ETHICS AND INTERNAL AFFAIRS COMMITTEE
Our Committee has received three inquiries and rendered three opinions
during the past year. This chairman feels that the committee could possibly do
more in acquainting the members of the bar with the Canons of Ethics, with
short comments on each of the Canons, and perhaps this could be done over
a period of time in the newsletter.
Respectfully submitted,
Dean Winkjer, Chairman
REPORT OF GRIEVANCE COMMITTEE
In compliance with the request of the Association President to hold down
expenses, all Committee meetings were held in Grand Forks, North Dakota
as three of the Committee members reside there. Due to the conflicting
schedules of the various committee members it was difficult to get good
attendance at the committee meetings. However, the April meeting of the
Committee was very well attended.
At the time of this chairman's appointment the Proposed Rules of Procedure
for the Grievance Committees had not been approved by the Supreme Court.
A Committee approved draft of Rules was returned by the Court for several
minor suggested revisions. Committee No. 2 adopted the Rules containing the
suggested revisions. However, Committee No. 1 had second thoughts about that
portion of paragraph l(b) which permits the chairman to appoint persons
other than attorneys to assist in the investigation of informal complaints, and
omitted that portion from the Rules. Thus, at the present time the Proposed
Rules as adopted by the two Committees differ. Since Section 5(B) of the
Supreme Court Rules of Disciplinary Procedure require that the Grievance
Committees operate under uniform rules it will be necessary for the committees to have a joint meeting in the next year.
During the past year the Committee investigated a total of 16 complaints.
The action taken on those complaints is summarized below:
Informal )
Complaints)
pending on)
7-1-66
9
Formal
)
Complaints)
pending on)
7-1-66
2
Complaints)
Arising
this year
51

Dismissal)
6

Committee Recomnwndation
Admonition)
Suspension)
1

Fee A Just.)

Pending)

12*

1

1

1

Of the two pending complaints which had been filed prior to July 1, 1966,
the Committee recommended the dismissal of one but it was returned by the
Grievance Commission for further investigation and report. The remaining corn-
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plaint is still pending as a report has never been secured from the Committee
member handling it.
Other than explained above the only pending complaint is one which was
filed this year with the chairman. The complaint concerns a fee matter over
some work that was done in another state. -The complainant and attorney
are presently working out their differences.
While this chairman has enjoyed being on the Grievance Committee he
has not particularly enjoyed being its chairman. I am of the opinion that the
chairman of a Grievance Committee should be selected from among those
members who have at least several years of experience in Grievance work.
I also think some consideration might be given to seeking the advice of the
proposed chairman as to the selection of committee members.
This concludes my report.
Respectfully submitted,
R. Lee Hamilton, Chairman
REPORT OF THE INFORMATION AND SERVICE COMMITTEE
The Information and Service Committee has functioned through the various
sub-committees and the following report is submitted:
NEWSLETTER SUB-COMMITTTEE: An eight-page Newsletter has been
mailed each month to all members of the Association, the American Bar
Association Headquarters and to associations of other states. The Newsletter
has contained information of general interest to the members of the Bar, as
well as information concerning Association-sponsored activities. The Newsletter
also has contained information concerning the activities of the Executive
Committee.
The
SUB-COMMITTEE ON COURT ROOM RADIO AND TELEVISION:
sub-committee reports that there has been little or no activity respecting the
Court Room, Radio Television media. This sub-committee functions in the area
of screening complaints for alleged violations of Judicial Canon No. 35.
SUB-COMMITTEE ON WORLD PEACE THROUGH LAW: This sub-committee functions in the co-ordination between the American Bar Association
Sub-Committee on World Peace through Law and the Association.
SUB-COMMITTEE ON LAW DAY: The Sub-committee reports participation
throughout the state in the presentation of law programs before school assemblies, civic and service groups and other public bodies.
SUB-COMMITTEE ON AMERICAN CITIZENSHIP: The Constitution Key
Award program was carried on again this year. 307 high schools, which includes
all accredited and non-accredited high schools in the state, were contacted
during the latter part of Fcbruary with information on the program. 156
responded and on April 28, 151 follow-up letters were sent to those schools
that had not responded. 221 schools participated in the program this year.
138 lawyers made presentations. 35 of these lawyers made two presentations,
and -a few made three presentations. The response by participating students
makes the tremendous amount of work, the expense, and the correspondence
involved worth while. All comments on the program are complimentary and
many students have indicated that they are most grateful for the opportunity
to receive such an award.
Also, there was presented to the Honorable Ronald N. Davies for use in
the Court Room in the Federal Courts in Fargo and Grand Forks, two plaques
entitled "Canons of American Citizenship." This presentation was gratefully
acknowledged.
SUB-COMMITTEE ON PUBLICATION OF LEGAL PAMPHLETS:

The re-
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vised pamphlet on "Wills" has continued to be distributed throughout the state.
Also, the jury pamphlet has been distributed.
SUB-COMMITTEE ON AMERICAN BAR ASSOCIATION MEMBERSHIP AND
JUNIOR BAR: This sub-committee reports that there will be available at
the annual meeting a number of pamphlets and brochures publicizing the
advantages of membership in the American Bar Association and Junior Bar.
The Information and Service Committee, through its various sub-committees, has continued to perform various functions of service to the general
public and to promote good relationship between lawyers and the public. The
Committee urges local Bar Association groups to take advantage of the interesting and educational material that is available through the American Bar
Association.
Respectfully submitted,
Charles A. Feste, Chairman
REPORT OF JUDICIAL IMPROVEMENT COMMITTEE
The Committee has been exceptionally active in the past year. The Committee, with a very limited budget, organized and developed the campaign
in support of Measure No. 3 on the November, 1966 ballot. While the measure
failed to carry, a switch of less than 5,000 votes would have caused the measure
to become a valid amendment of the Constitution. The Crmmittee noted, as
did many members of the Bar that strong public support favored the measure.
It was also pleasing to the Committee members to realize that -the Bar
Association could go to the public with a proposition of revising the method
of selecting judges and secure great support from the general public. Immediately
after the November election the Committee reviewed the results and felt
that the loss had not constituted a defeat for the Bar Association and its
constitutional proposal. The Committee felt that a form of victory had actually
been accomplished through the creation of public interest in support of the
measure.
The Committee met a short time-after the election and listed the criticisms
that had been leveled at No. 3 to determine in what manner these criticisms
could be met. The overwhelming criticism seemed to be that we had not made
a provision for removal, retirement or discipline of judges who might be
incapacitated or otherwise unable to carry on judicial duties.
Accordingly the Committee decided to revise the complete North Dakota
Constitutional Judicial Article. Many meetings were held in a very short time
to hammer out the provisions of the proposed Judicial Article. Time was short
as the Legislative deadline had to be met. The Committee produced what
became known as Resolution "UU." This resolution will be presented to the
Bar Association at its June, 1967 meeting. The measure, will be on the ballot
at the primary election in September, 1968. This Committee will be highly active
between now and that election.
One of the more important striking features of "UU" is the fact that in
so many areas the resolution eliminates constitutional legislation and allows
the legislature by statute to make the necessary adjustments in keeping with
changing times and as conditions may demand.
The Committee cannot submit this report without noting that the Honorable
W. C. Lynch, Committee Chairman, zealously worked and supported Measure
No. 3 but because of the press of judicial duties felt that he should step down
as Committee Chairman which he did in November of 1966. The Judicial
Improvement Committee commends Judge Lynch for his untiring efforts throughout the state in promoting Measure No. 3 and his continuing effort on
Resolution "'UU."
Respectfully submitted,
Hugh McCutcheon, Chairman
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REPORT OF COMMITTEE ON JUDICIAL SELECTIONS
The Committee on Judicial Selections has not been called upon to conduct
any plebiscites to fill judicial vacancies during the past year. No formal
meetings have been held. The Committee stands ready to act should it be
called upon to do so.
Respectfully submitted,
James H. O'Keefe, Chairman
REPORT OF JUDICIAL SURVEY SPECIAL COMMITTEE
I am pleased to present this report of the Joint Bar Association and
Judicial Council Committee on the Judicial Survey for North Dakota conducted
in 1965 and 1966 pursuant to the request of the House Judicial Committee of
the 39th Legislative Assembly in 1965.
The Bar Association members of the committee in addition to the writer
were Vernon M. Johnson of Wahpeton and LaVern C. Neff of Williston. The
Judicial Council committee members were The Honorable Douglas B. Heen,
Chairman, The Honorable William S. Murray, Bismarck, and The Honorable
Norbert J. Mugglie of Dickinson.
This survey of the North Dakota judicial system was conducted over a
period of approximately one and one-half years, and was officially presented
to the 40th Legislative Assembly in January of 1967. A copy of the summary
report consisting of twenty-six pages is attached to this letter and made a
part of it by reference. The joint committee was deeply gratified to have the
House and Senate of the 40th Legislative Assembly incorporate many of its
recommendations into law. In addition it is hoped that many of the long-range
recommendations of the joint committee will come to fruition within the next
few years. All of the supporting briefs upon which the report was based
were placed in the hands of the Legislative Research Committee for their
further use.
I should like to express my great thanks to each member of the Judicial
Section and to each member of the Bar Association Section of the joint committee for the yeoman service which they have rendered in the preparation
of this report and for the many days of their time which they have rendered
in the preparation of this report and for the many days of their time which
they so willingly gave.
Respectfully submitted,
Thomas L. Degnan, Chairman
REPORT OF LAW REVIEW ADVISORY COMMITTEE
The Law Review Advisory Committee is recommending the adoption and
approval of the proposed budget which has been prepared by Dean Walden
and the North Dakota Law Review Staff from the University of North Dakota
for the fiscal year of 1967-68. This proposed budget is attached to this report
and is made a part hereof. The structure of the budget is essentially the same
as the one used to operate the Law Review during the 1966-67 year.
This proposed budget estimates the cost of operating the North Dakota
Law Review for 1967-68 to be $11,368.50 which compares to $9,802.50 for the
year of 1966-67, resulting in an estimated increase of $1,566.00. The principal
reasons for this increase are that it is anticipated there will be more copies
of the Law Review printed 4uring the ensuing year which accounts for an
additional $507.50 and there also will be additional expenses for more reprints
of the Law Review.
One of the increases in the proposed budget reflects a payment of $574.25
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for 8 new desks with typewriter stands and 8 new chairs, which were purchased during the present fiscal year. There are no plans at this time to
purchase any additional new furniture or equipment. This $574.25 is the remaining outstanding balance due and payable for the acquisition of this new
furniture and this payment is listed separately in the budget.
The 1966-67 budget did allocate $600.00 for the Law Review Conference.
This is again requested in the 1967-68 budget; however, the Law Review
contributed only $150.00 for the expenses of those who attended the Law
Review Conference this past spring. Three students did attend the Law Review
Conference and the additional money needed for this was raised elsewhere.
This conference was held in San Francisco, California, and next year's
conference is scheduled to be in St. Louis, Missouri.
The anticipated income for the fiscal year of 1967-68 is essentially the same,
save and except that the North Dakota Law Review is requesting an additional
$1,259.50 from the North Dakota State Bar Association.
This report covers the principal changes for the proposed budget for the
fiscal year of 1967-68 from that of the present 1966-67 budget.
The Chairman of this Committee appreciates the work of its members,
David T. DeMars and William Yuill, as well as the assistance and cooperation
rendered by Dean Jerrold Walden and Alfred C. Schultz, Executive Director
of the North Dakota State Bar- Association, in the preparation of this report.
Respectfully submitted,
Shelly J. Lashkowitz, Chairman
NORTH DAKOTA LAW REVIEW
PROPOSED BUDGET 1967-68

EXPENSES
ITEM
1. Printing, 650 pages
at $10.15/page
2. Bar Proceedings, 80
pp at $11.50/p
3. Cover, $20.00/issue
4. Reprints, $$0.00/issue
5. Mailing
6. Secretary, 40 wks, 20
hrs/wk, $1.50/hr
7. Law Review
Conference *
8. Business Manager
9. Summer operating
expense
10. Furniture
11. Review banquet
12. Supplies, addressograph, printing, etc.

1966-67

1967-68

Difference

$6,090.00

$6,597.50

$ 507.50'

80.00
202.50
80.00

920.00
80.00
320.00
80.00

920.00

'Necessary to increase
sales
Cost not reflected in Past

117.50'

21ncreased length

1,200.00

1,200.00

600.00
200.00

600.00
200.00

300.00

300.00
574.00
212.00

1,050.00

2S5.00

$9,802.50 $11,566.50

INCOME
ITEM
1. Law School
2. Subscriptions
3. Advertising
4. Student subscriptions
5. State Bar Association

1966-67
$3,000.00
695.00
450.00
6A0.00
5,357.50

574.003 'Remaining payment not
212.00
listed separately last
year
-765.00
$1,566.004

1967-68 Difference
$3,000.00 $
612.50
-82.50
555.00
-105.00
584.00
-1.00
6,617.00 +1,259.505

$10,102.50 $11,368.50

Explanation

tBanquet and furniture
were included for _196667 and are listed separately for 1967-68.

'Equals amount actually
appropriated in 1966-67.

$1,266.00

LAW REVIEW INCOME (using actual 1966-67 figures)
INCOME
I.
2.
3.

Subscriptions
Student Subscriptions
Advertising

$

612.50
584.00
555.00

TOTAL

$

1,751.50

$

1,751.50

EXPENSE
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LAW REVIEW COSTS 1967-68
1. Law Review Conference
2. Furniture
3. Law Review Banquet
4. Mailing
5. Supplies, Misc.

$

600.00
574.00
212.00
80.00
285.00

$

1,751.00

$

1,751.00

BAR AND LA" SCHOOL COSTS 1967-68
Printing
6,597.50
Bar Proceedings
920.00
Cover
80.00
Reprints
320.00
Secretary
1,200.00
Business Manager
200.00
Summer operating expenses
300.00
TOTAL
$ 9,617.50

$

9,617.50

TOTAL
STATE
1.
2.
3.
4.
5.
6.
-

INCOME
1. Law School
2. State Bar

3

3,000.00

$

9,617.00

6,617.00
$ 9,617.00
$ 11,368.50

$ 11,368.50

REPORT OF SPECIAL LAW SCHOOL IMPROVEMENT COMIITrEE
Four years ago, the Special Law School Improvement Committee was
created by the State Bar Association of North Dakota with an end in view
of working toward the improvement of the law school at the University of
North Dakota. The creation of the Committee was sincere evidence of the
interest of the state bar collectively in the development of legal education
in our state and was in the best tradition of the legal profession.
Since that time. the Committee
has worked devotedly and selflessly
toward these goals, often et the great personal sacritice of its members.
In some of our efforts, we have been eminently successful; in others we
must admit of less progress. But we are not discouraged. We recognize that
much of our task yet remains to be done, and we shall continue to pursue
our objectives with vigor. Meanwhile, I should like to submit a brief summary
of the work the Committee has done during the present year.
Respectfully submitted,
Arley R. Bjella, Chairman
I.

Introduction

As responsible members of the bar, the quality of legal education in
our State concerns us all. We must assure that our successors who follow
in our footsteps have secured the best possible training for the heavy responsibilities which they will assume. We cannot trust this to mere happenstance.
The creation of the Special Law School Improvement Committee four years
ago was tangible evidence of the concern on the part of the members of
the State Bar Association of North Dakota over the course of legal education
in the State. The Committee was entrusted with the responsibility of devoting
its energies toward improving the stature of the law school at the University
of North Dakota on all fronts. It was recognized that over 80 percent of
the practicing profession in the State secure their professional training at
the University of North School of Law and that steps were necessary to
assure that the training provided there was the equivalent of that offered
at other Universities in the United States.
Maintaining a law school today is a complicated and expensive proposition.
Legal education has changed radically since most of the members of this
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Association were in school. New courses, new teaching methods, specialized
programs-all of these make today's law school curriculum a far cry from
that prevalent even as recently as ten years ago. These new areas and techniques of instruction not only demand more of the student but are also
• themselves more demanding of financial support. It is no longer possible to
run a law school on a shoe string. The concern of the Committee has been
largely with assuring that the wherewithal is present to assure a modern
program of legal education in our State and that adequate facilities for law
school training are provided. As disclosed on the following pages, these are
the areas where the influence of the Committee has been most needed and
where, we trust, it has been of most assistance.
II: Law School Facilities
Your committee has been especially preoccupied with the state of the
facilities of the University of North Dakota School of Law. We cannot emphasize
too strongly the deplorable state of these facilities at the present time. The
law school building was erected in 1924, and the School of Law occupies
the two upper stories of the edifice. Aside from the fact that -the entire
building is poorly illuminated and badly ventilated, classrooms are no longer
adequate to handle the size of projected enrollments. No seminar rooms exist
in the building or are available elsewhere to accommodate the compulsory
seminar program that the school has recently instituted. Nor is there a moot
court room where the compulsory moot court program for freshmen can be
conducted or where arguments tor teams competing in the National Moot
Court Competition, the Prairie International Moot Court Competition, and the
Law Day Moot Court Competition can be held. There is no student lounge
for students to converse with one another nor is there a faculty conference
room adequate for faculty meetings and committee meetings at the law school.
The number of faculty offices is exhausted, and faculty members are already
doubled up in existing offices; secretaries are crowded into a closet. Thus
an arbitrary ceiling is placed upon any future expansion by way of faculty
or staff for the School.
The law library perhaps suffers worst of all from lack of space. Despite
the addition of extra shelves, space for additional books has long since been
exhausted. Some relief has been achieved by shelving less utilized materials
in Montgomery Hall, the old library, across campus, but this has succeeded
in fracturn
the collection severely and impairing its research value. In
addition, space will soon run out in Montgomery Hall thus leaving no room
For adding to the collection. This is not a very happy situation to contemplate.
Equally as serious is the shortage of working space for the librarian and
staff. The librarian has one small office into which must be crowded a staff
of four. Since there is no workroom all work by way of cataloguing, packaging,
unpacking, etc. must be carried on within the confines of the main reading
room thereby creating a constant disturbance of the tranquility which should
prevail in the reading quarters of the library.
Largely as a result of the efforts of your committee, some progress has
been made toward the construction of a new law building to house the law
school on the UND campus. The Board of Higher Education has recommended
a new law building on a priority list of facilities to be constructed at institutions of higher education throughout the state. As it now stands, the law
building ranks tenth on a list of buildings presently under consideration for
construction in the state of North Dakota. Not only is this a rather low
priority among buildings but ultimate construction depends upon the availability
of funds. In no event will such a building be constructed in the present biennium. More important, the Board has recommended a figure of only $800,000
as the amount to be- spent for a new law building, -and this sum is all that has
been approved by the state legislature. This is far too little to construct
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adequate facilities, and the figure must be raised if adequate quarters to
provide a sound professional education are to be erected.
Cognizant of this fact, representatives of your Committee have appeared
before the Board of Higher Education and requested permission to appear
before the legislature to seek an increase in the amount authorized for a new
law building without encountering opposition from the Board. This permission
was granted. One of the principal tasks of the Committee in the next session
of the legislature, then, will be to seek approval of an additional sum to
increase the figure for a new law building to a million dollars or more depending
upon construction costs at the time.
The problem will not be altogether resolved even then, however, in view
of the fact that the authorization of a building is premised on at least one
third of the funds coming from federal sources. Your committee was largely
instrumental in securing a federal grant in the amount of $333,333.33 towarvd
the erection of a $1 million law building on the UND campus in the year 1965.
Since matching funds have not been forthcoming in the interim, however, this
grant has unfortunately expired. Once state funds become available in sufficient volume, therefore, it will be necessary for the school to renew its
application for federal monies which we trust will be available at that time.
Ill.

Law School Faculty

Your Committee has been deeply concerned over the state of faculty
salaries at the University of North Dakota School of Law. The law school
cannot expect to retain qualified personnel or attract outstanding teachers to
its staff if its salary scales are not competitive with comparable institutions.
In our previous reports, we have indicated that law schonl faculty salaries
at the University of North Dakota School of Law have been far too low. As
a consequence of this, we have also pointed out the heavy attrition in faculty
which has occurred at the School. This year has been no exception. In
addition to the Dean, three other teachers are leaving the School of Law.
Your Committee has been instrumental in securing raises in faculty salaries
at the law school during the time it has been in existence. While these have
been substantial on an absolute basis, they do not show up well on a comparable basis for two reasons. The first is that the base upon which they
were granted initially was exceedingly low when compared with salaries at
other institutions. The second is that other law schools have also made rather
dramatic shifts upward in the scale of faculty salaries in the interim. Thus,
the efforts of your Committee, while successful when viewed from one standpoint, have really been of little avail in raising the overall position of the
law school in relation to faculty salaries. If figures for comparable schools
are utilized for purposes of comparison, it will still be found that, despite
your Committee's efforts, faculty salaries at UND
law school rank near
the bottom in nearly every category. And while substantial raises have again
been made for next year, these raises have been eclipsed by other schools
leaving the law school still in desperate plight insofar as faculty salaries
are concerned.
Thus a drastic upsurge in faculty salaries at the University of North Dakota
School of Law is imperative if the school is to retain its high calibre faculty.
The Committee pledges its continued efforts in working toward this goal.
IV.

Law Library

The law library is the heart of the law school. Without a library of
adequate research materials. the law school's functioning is impaired in many
of its most important aspects.
The budget for library materials has occupied an important segment of
the Committee's attention. In the past several years, your Committee has been
instrumental in raising the level of expenditures for lib'ary materials at the
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law school. More work needs to be done in this area, however. The library
budget for books has remained static at the figure of $20,000 for three years
now. This has handicapped the law library in two respects. Not only has it
been unable to continue to enlarge the collection to meet the demands of new
courses and new avenues of research, but because of the annual increment
in the cost of books of about 10 per cent each year, it has been difficult even
to maintain its current rate of operations.
We do not feel that the law library has received the assistance it should
if it is expected to support not only research at the school but research
on the part of lawyers throughout the state. Additional increments to the
library book budget are imperative if the law school is to retain its rate of
progress and growth, and this item will receive high priority on the agenda
for the Committee for the ensuing year.
V. Financial Assistance Program
With rising costs of education as well as the additional time required
for professional schooling, it is becoming more difficult for students to support
themselves while going to school. In addition, many students are married and
find themselves encumbered with additional financial obligations.
Under these circumstances, a financial assistance program at any institution
of higher education is a necessity in these times. Your Committee has been
concerned with building a strong financial assistance program at the University
of North Dakota School of Law and, under the leadership of Mr. Floyd Sperry,
has been successful in securing a significant number of scholarships to be
awarded to students at the law school.
We should like at this time to express the Committee's appreciation of
Mr. Sperry's efforts and to acknowledge our gratitude for the generosity of the
lawyers and law firms in the State which have given tangible aid and assistance
to this program. At the same time, we acknowledge that the scholarship
program has not achieved the success we might have wished. More significant,
the annual drives of the Law School Foundation have not found the support
among the rank and file of the bar which is necessary if its participation in
the financial assistance program is to be assured. Here, then, is another
area which will need the continued attention of your Committee and the
cooperation of the Members of the Bar.
VI.

Conclusions and Recommendations

Your Committee feels that the law school is at a critical point in its
history. Through the diligent efforts of the Committee, substantial progress
has been made in the years past in elevating the stature of the school. Faculty
salaries have increased, the number of faculty members has grown, staff
personnel has been increased, and the library has been augmented by a4ditional books and personnel. Most important, a law building has been authorized by the state legislature and given a priority in building time which,
while perhaps not as early as we might wish, nonetheless now places a new
law school within the forseeable future.
It would be all too easy for these many and substantial gains to be lost
through inaction and self satisfaction. Much work remains to be done with
respect to a new building if it is ever to materialize. Efforts must be made before
the state legislature to raise the presently authorized amount of $800,000 to a
realistic figure. In addition, re-application must be made to secure federal
matching funds. Faculty salaries at the law school remain at a critical level
and further increases are necessary in the immediate future if the school is
not to fall even further behind in the salary picture. For three years running,
the law school library budget for books has shown no increase. This lack
of support for the library has given rise to many problems, not the least
of them being how to maintain the collection at current operating levels
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in view of constantly escalating prices for books. A substantial jump in
allocations for the new law library is therefore called for at this time. Much
work still remains to be done if the financial assistance program for providing
scholarships and loans at the law school is to become self perpetuating.
In closing, we want to thank all of those who have cooperated with the
work of the Committee which has enabled it to achieve the progress set forth
on these pages. At the same time, we should like to call attention to the
assistance and support which will continue to be needed from all members
of the practicing bar if the goals sought by the Committee and outlined in
this report are to be successfully achieved.
Respectfully submitted,
Arley R. Bjella, Chairman

REPORT OF DEFENSE OF INDIGENTS AND LEGAL AID COMMITTEE
At the annual meeting in June, 1966 this Committee was directed to
poll the association membership concerning the possible establishment in North
Dakota of a legal service program for the poor. At the first meeting of
the committee in late September it was decided that the members should
be asked to indicate their favor or disfavor of three possible approaches
to supplying legal aid to North Dakota indigents, namely, 1) A neighborhood
O.E.U. law office program similar to the one proposed in 1966, 2) A conventional localiy financed legal aid society type program, or 3) A Legalcare or
Judicare approach such as that being used in northern Wisconsin.
Approximately 300 members of the bar took the time to respond to our
poll, of which number there were 39 who voted no on all three plans. The
tabulated results of the vote are as follows:
Total
Program
Yes
No
Vote
Neighborhood OEO Law Office
74
175
249
Conventional Legal Aid Society
41
187
228
Legalcare or Judicare
207
60
267
In early January two members of the committee and our Executive Director met with the Governor to report to him the results of the Bar Association poll and to ascertain, if possible, whether his attitude towards an
O.E.O. financed legal aid program might have changed since the spring of
1966. We found his general attitude unchanged from that publicly expressed
in a letter to the editor of the Hartford Times in June of 1966. He felt there
was insufficient need for such a program in North Dakota, that a legal
aid program was a welfare program and did not belong in the "War on
Poverty," and that such a program did not have sufficient priority to be
later financed with state funds.
At a second meeting of the committee in late January it was decided
that efforts should be continued to find an acceptable solution to the problem
of supplying legal aid to the poor; that our prior studies of the need should
be u dated; that more information be secured concerning the operation of
the Wisconsin Judicare program; and that further contacts be made with
O.E.O. and the Governor's office concerning a Judicare or Legalcare type
program.
In early February, without expense to the Association, the Chairman
conferred personally in Madison, Wisconsin, with Joe Preloznik, Director of
the Judicare program, and with Earl Johnson, National Director of the O.E.O.
Legal Services program in Washington, D. C. Mr. Preloznik was very enthusiastic about the success of the Wisconsin program to that time and reported
that the cost was running something less than half the original projected cost. In
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conference with Mr. Johnson a smaller experimental pilot project for North
Dakota was discussed with favorable response from him.
In March the President and Executive Director of the Association and
the Chairman again conferred with the Governor to specifically explore with
him the possibility of securing his approval of an experimental pilot project.
Although the Governor still expressed opposition to the program, we felt
that he did not close the door completely, and that he might be receptive
if sufficient local lay interest and demand were expressed, and the need
better shown.
At a third committee meeting in late March the whole problem was
discussed in depth, and it was agreed that we should propose to the Association an experimental pilot project including Ward and the six surrounding
counties plus the Fort Berthold Indian Reservation. Such a program would
involve a full time lawyer director who would divide his time between administering the Judicare or Legalcare program for this area and running a part
time law office operation for Indians on the reservation and adjoining areas.
All other legal services would be performed by lawyers in private practice
as selected by the qualified indigents requiring same. It was also recommended that before an application for such a program was prepared that
personal groundwork would have to be done in the proposed area through
contacts with Welfare offices, Indian tribal officers and Indian Bureau personnel, etc. to inform and educate them on the program.
The committee's proposal for a pilot project was presented to the Executive Committee on April 1 and acted upon favorably.
In the interim since April 1 the Chairman has met with the Ward County
Bar Association and representatives from four additional surrounding counties.
This group endorsed the proposal and pledged support. The proposal was
then discussed at length with State Welfare Board representatives and the
State Board endorsed the program. The Chairman has met with Welfare
Board members and directors from all seven counties concerned and thus
far has received enthusiastic support from six counties with the seventh to
discuss the program further at its next Board meeting. The program has
also been presented to the full Tribal Council of the Fort Berthold Indian
Reservation and they have requested that the Reservation be included in the
pilot project.
It is estimated that this pilot project can be operated on a budget of
$50,000.00 to $70,000.00 for the first year,. and it is hoped that because of
the experimental nature of the program it will receive full funding by O.E.O.
We are also hopeful that sufficient local interest and need will be demonstrated to prevent another veto.
We are now at a point where an application can be prepared and filed
for O.E.O. approval. It is planned that the non-profit corporation formed in
1966 to operate a legal aid program will again be the applicant.
The committee recommends that this project be pressed to a successful
conclusion.
I wish to extend to all members of the committee my sincere appreciation for their assistance during the past year.
Respectfully submitted,
K. G. Pringle, Chairman

REPORT OF LEGAL ECONOMICS COMMITTEE
This committee's primary function is to improve the economic status of
the members of our association. With that goal in mind, the Legal Economics
Committee met twice during the year; a number of sub-committees with
specific projects have carried on their work throughout the year.
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Some of the projects worked on by the committees, several of which
are necessarily continuing ones still in process, are as follows:
1. A Law Office Management Conference has been arranged under the
leadership of Sub-committee Chairman Ken Pringle and the members of his
Sub-committees, Bruce Bair and LaVern Neff. The conference is scheduled
for September 15th and 16th, 1967, at a location to be announced, and will
feature presentations by two outstanding nationally known experts in law
office management: Mr. Kline Strong, of the Salt Lake City law firm of
Strong, Poelman, and Fox, who is currently working on a doctorate in Law
Office Management; and Mr. H. Bradley Jones, of the Los Angeles law firm
of Jones and Maupin, who has lectured and authored many articles on Professional Partnerships. Mr. John T. Vance, Director of Continuing Legal Education at the University of North Dakota, has agreed to co-sponsor the Law
Office Management Conference.'
2. The publication of "Legal Economics Tips" in the State Bar Newsletter was continued throughout the year by Maurice Cook, Chairman, and
members of his Subcommittee.
3. A Subcommittee consisting of Bob Lundberg, Bruce Bair, and Vance
Hill, is working on the elimination of unreasonable legal fee limitations imposed by various state and federal government agencies. This Subcommittee
is especially concerned with the limitations imposed by our Workmen's Compensation Bureau.
4. A Subcommittee under the chairmanship of Al Greffenius, working with
County Judge Kirk Smith and George Sorlie, is engaged in a continuing
review and updating of the Lawyers Desk Manual which this committee published two years ago.
5. Two committee members, Maurey Cook and Vance Hill, compared our
1965 North Dakota Minimum Fee Schedule with the American Bar Association
Statistical Analysis of minimum fees of other states, and concluded that our
fee schedules are in line with others throughout the country. The committee
will continue to review legal fees and make necessary adjustments as approved by our State Bar Association.
6. The committee proposed to conduct a study of the use of auxiliary
personnel in law offices, to conserve the attorney's limited time.
7. Armond Erickson is studying the Legal Services Payment Plan used
by the Hennepin County Bar Association, to see- if this is feasible in North
Dakota.
I wish to extend my personal thanks for their fine work to all the
members of this important committee: Bob Lundberg, Bruce Bair, George
Sorlie, LaVern Neff, Al Greffenius, Armond Erickson, Ken Pringle, Clint Ottmar, Vance Hill, Judge Kirk Smith, and Maury Cook; also thanks to Frank
Jestrab and Al Schultz for their excellent cooperation.
Respectfully submitted,
David Kessler, Chairman
REPORT OF COMMITTEE ON LEGAL EDUCATION
AND ADMISSION TO THE BAR
Because of the financial condition of the SBA, the Committee on Legal
Education and Admission to the Bar did not hold any formal meetings during the year 1966-1967. There was correspondence conducted between the
members of the Committee .during the year, however, and a close contact
was kept with Dean Walden and professors at the Law School and with the
senior students of the Law School.
The Committee again participated in the Thormodsgard Moot Court corn-
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petition by providing prize money for the students participating in this program. A total of $175 was made available by the Bar Associaton to the
Committee for this purpose. Your Chairman attended the Honors Day program for the Law School at the University on May 6, 1967. Roger Johnston
and Marvin Kaiser each were presented $50 for first place in the argument.
Peder Anderson and James Sullivan each were presented $25 for second place
in argument. Loren Ludberg and Roger Weisenberger received $12.50 each
for the best brief. The Moot Court Competition each year is getting to be
one of the outstanding events for the Law School for the year. The Supreme
Court Justices again came to Grand Forks and presided over the Moot
Court hearings and made the decisions with respect to the winners. Some
of the Supreme Court Judges commented to your Chairman that they were
highly impressed with the manner in which the law students conducted
themselves. They felt the Moot Court Competition was a very important
part of the Law School training. Dean Walden and the law professors were
very grateful for our participation once again in this program.
The Committee again participated in the orientation meeting with the new
members of the bar in Bismarck on July 14, 1966 immediately after they
finished taking the bar examinations. The new members were taken on a
tour of the penitentiary in the afternoon and were later guests, together
with their wives, at a social hour and dinner. The Committee authorized
from $45 to $70 to cover some of the expense not paid by the American Bar
Assuciation for the new graduates. The new lawyers seemed well pleased
with this activity, and the Committeee recommends that this be continued
in the future.
Your Chairman has cooperated with Dean Walden at the Law School
again this year in assisting in the placing of students who will be seniors
this fall in local law offices for training. The Chairman himself is sponsoring one of these students. Under the plan the Bar Foundation pays $250 compensation to the student and is reimbursed by the lawyer or law firm for
which he is employed. Apparently all of these young men who were interested in having positions of this type during the summer months for experience and training have been placed.
Your Committee has cooperated on different miscellaneous matters with
the Law School during the year, including furnishing the School with copies
of all of the House and Senate Bills which were printed during the recent
session of the Legislature. These have been found to be quite helpful, particularly with respect to the conducting of the class on legislation.
CONCLUSION
The Committee recommends that the Bar Association continue to cooperate with the Law School in providing prize money for the Moot Court
competition and in otherwise assisting in connection with the Honors Day
program and other seminars that may be sponsored by the Law School from
time to time. The Committee also recommends that the orientation program
for the new lawyers be continued. It is felt that this is an inspiration to
the young men who are just starting in their profession and causes them
to take an active interest in the Bar Association. The Committee feels that
the $225 or $250 spent each year on both of these programs could not be
spent better elsewhere insofar as the activities of the Committee are concerned.
Respectfully submitted,
George Longmire, Chairman
REPORT OF COMMITTEE ON MEMORIALS AND FIFTY-YEAR AWARDS
The Committee is obliged to report the loss of eight former members of
our Association, since our last annual meeting. Suitable tributes have been
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prepared by their special friends or former associates, and have been submitted for publication. The members of the Bench and of the Bar of North
Dakota, share in this loss, and join in a salute to their memory. The list of
names, and the dates of death, are as follows:
Oscar B. Benson
John E. Hendrickson
Kermit S. Peterson
Paul L. Agneberg
Judge A. G. Porter
Herman E. Halland
Paul Campbell
Clyde L. Young

June 6th,
July 28,
September 21,
September 7,
November 4,
March 4,
April 18,
June l1th,

1966
1966
1966
1966
1966
1967
1967
1967

In addition, on January 10th, 1967, your Committee and the State Association participated in a special memorial service conducted by the Supreme
Court of North Dakota at Bismarck, in tribute to the memory of Judge
Gudmundur Grimson and of Judge Thomas J. Burke, both of whom had
long and distinguished careers as members of that Court.
During the past year we have had the privilege of being in correspondence with seven members of our profession who now deserve to be honored
for their services and achievement, upon the fiftieth anniversary after their
admission to the North Dakota Bar. Special invitations have been sent to
all of them, urging their presence at the annual meeting. It is an honor
to extend special recognition this year, to the following veterans:
Albert R. Bergesen, Fargo, North Dakota;
Charles D. Cooley, Mandan, North Dakota;
Maurice W. Duffy, Cooperstown, North Dakota;
Judge James Morris, Bismarck, North Dakota;
Charles F. Peterson, Grand Forks, North Dakota;
William. J. Sullivan, Mandan, North Dakota;
Michael Tellefson, Culver City, California.
As always, it will be a great pleasure to present these Fifty-Year Awards.
Respectfully submitted,
R. J. Bloedau, Chairman

REPORT OF COMMITTEE ON LIAISON WITH
NORTH DAKOTA PRESS ASSOCIATION
Please be advised that your Chairman of the Fair Trial-Free Press
Committee has not seen any necessity to call a meeting of this committee
during the year just ending.
Major newspapers in the United States appear to have back-tracked completely and it was believed that any issue to be raised locally should be
held in abeyance.
Respectfully submitted,
Robert W. Palda, Chairman
REPORT OF THE COMMITTEE ON PROCEDURE AND ADJECTIVE LAW
The work of this Committee this last year has again embraced a large
and varied group of subjects. A detailed report of the action taken in re-
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gard to each matter on the agenda for each meeting has been filed with
the Association office after each meeting. However, so that the general membership may be aware of the varied nature of the work of this Committee,
we would list the items on the agenda for the first meeting of this Committee
after last June's Convention. That first meeting included on its agenda the
following:
1.
2.
3.
4.
5.
6.
7.
8.
9,
10.
11.
12.
13.
14.
15.

Rule 4 Changes;
Rules 30, 37, 41, 50 and 56 Changes;
Rule Changes in accordance with 1966 Federal Rules Changes;
Rule 62 Changes;
Motion Practice and Procedure;
Distribution of small amounts to Minors and Handling of Small amounts
for Minors without Guardianship;
Uniform Charges by Register of Deeds;
Repeal or Revision of Governmental Immunity;
Revision of Appellate Procedure;
Suggestions for changes in Criminal Procedure;
Uniform Act for Administrative Procedures;
Changes in Affidavits of Prejudice;
Taxable Costs;
Mental Health Procedures;
Small Claims Courts.

Because of the varied areas within the work of the Procedure Committee, the Committee has from time to time called upon others for work
and research in specialized fields. The Committee has utilized skills, or expects to utilize the skills, of the following people in the following areas:
1. Civil Procedure Rules Revision: the Honorable Eugene Burdick and
Frank Jestrab.
2. Appellate Procedure Revision: Myron H. Bright, J. Gerald Nilles and
Paul Sand.
3. Probate Law and Procedure: the Honorable Kirk Smith, F. John
Smith and Tom Wentz.
4. Criminal Law Procedure: Rodney Webb, James O'Keefe, Ella Van
Berkom, and Eugene Kruger.
At last June's convention of this Association, this Association recommended
that the legislation proposed by this Committee should be adopted in this
state so as to clarify the existing statutes regarding the purchase of liability
insurance by governmental units. Such changes were devised to make it
absolutely clear that there is a waiver of governmental immunity to the
extent that a governmental unit purchases insurance, but that such waiver
does not go further than the extent of the insurance protection. Members of
the Committee and interested lawyers, including legislator-lawyers, saw that
this proposal regarding clarification of existing legislation, was presented
to the legislature. The legislature adopted the proposal, and the revisions
to the statutes will take effect this July 1st.
A great deal of the Committee's time this past year has been spent on
proposed revisions of the Rules of Civil Procedure. This portion of the work
product of the Committee will be presented to the 1967 Annual Convention of
this Association, together with the Committee's recommendations or requests
for directions.
Respectfully submitted,
Leonard H. Bucklin, Chairman
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REPORT OF THE COMMITTEE ON INTER-PROFESSIONAL RELATIONS
This Committee decided to devote its study to two areas:
1. Legal-Banking
2. Legal-Real Estate
Shelly Lashkowitz, James Thorson, Charles Tighe, and Robert L. Burke
served on the sub-committee. The members of the banking profession serving on -the joint committee were: R. D. Harkison, Fargo; Richard Healey,
Hankinson; T. A. Roney, Carrington; and R. T. Carley, Casselton. Various
areas of conflicts and irritations were dicussed openly by the committee,
and examples of statements of principles of the two professions were examinedfrom other jurisdictions. It was decided it would be in the best interests
of the two professions if a joint committee continued to study the mutual
problems for at least another year. Comments and suggestions from members
of the two professions are to be encouraged to assist this committee.
The law members of the sub-committee on •Law-Real Estate were:
Albert Wolf, W. J. Austin, Leonard Bucklin, and Robert L. Burke. The' real
estate members were: Kenneth Mullen, Grand Forks; Roger Odell, Minot;
and Jack Walker, Bismarck. The joint committee immediately saw there
were many abrasive areas which called for immediate and continuous action.
The committee moved the adoption of the following:
STATEMENT OF PRINCIPLES
WHEREAS, It is not the province of the Realtor to engage in the practice of law, nor of the Lawyer to engage in the real estate business, nor is
it in the interests of the public that they should do so; and,
WHEREAS, It is in the interest of the Realtor, Lawyer, and the Public
that a joint committee should be formed to implement and clarify the general
purposes above indicated;
NOW, THEREFORE BE IT RESOLVED that the North Dakota Joint
Committee of Realtors and Lawyers do formulate a Statement of Principles
as follows: ARTICLE I
The Realtor shall not practice law nor give legal advice, directly
or indirectly; he shall not act as a public conveyancer, nor give
advice or opinions as to the legal effect of legal instruments, nor
give opinions concerning the validity of title to real estate; and he
shall encourage any party to a real estate transaction. to employ the
services of an attorney.
(2)
The Realtor shall not undertake to draw or prepare documents
fixing and defining the legal rights of parties to a transaction. However, when acting as a broker, the Realtor may use Listing Contracts
and Earnest Money Contract forms for the protection of the parties
against withdrawal from the transaction. Should such standard forms
be hereinafter adopted, by action of a joint committee of Attorneys
and Realtors and adopted by the North Dakota Real Estate Commission, then the use of such forms would be mandatory.
(3)
The Realtor shall not participate in the Attorney's fees.
(1)

ARTICLE II
(1)
The Attorney, in rendering professional services in a real estate
matter, should first ascertain if a Realtor is involved in the transaction, and obtain the facts and conditions of sale from the person
before expressing an opinion as to the conditions of sale, legality of
instruments, and state of the title. The attorney should not volunteer
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an opinion as to the
summation of a real
brought together by
(2)
The Attorney shall

value of the property, so as to discourage conestate transaction, where the parties have been
the Realtor.
not participate in the Realtor's Commissions.
ARTICLE III

(1)

The Realtors and Attorneys of North Dakota shall cooperate
achieving the following :

in

(a) Engage in common effort to simplify laws and procedures
governing real estate transactions, and to reduce the cost thereof.
(b) Maintain a constant exchange of information concerning any
practices on the part of their members which may be detrimental
to the public or to members of either association.
(c) Consider controversies referred to it between Realtors and
Attorneys and shall seek to settle and dispose of the same.
(d) Issue further statements of principles from time to time, as
may be agreed upon which are deemed in the public interest
and in the interests of Realtors and Attorneys, which may be
approved by the state organizations of both professions.
ARTICLE

IV-GRIEVANCE

COMMITTEE

A joint committee shall be created composed of six members,
three of whom shall be chosen by the governing body of the North
Dakota Association of Realtors, one of whom will serve for one year;
one to serve two years; and one to serve three years. The other
three members will be selected by the governing body of the North
Dakota Bar Association for similar terms. The joint committee shall
choose a seventh member from the public at large, such person not
to be a member of either profession for a term of three years.
,The Committee should organize, and in the conduct of its business
follow the North Dakota Administrative Procedures. The Committee
shall hear complaints which may arise between members of the two
professions, and make such recommendations for action to the Disciplinary Committee of the North Dakota Realtors, and/or the North
Dakota Real Estate Commission, and to the Disciplinary Committee
of the North Dakota Bar Association.
ARTICLE V
This Statement of Principles shall be submitted for approval and
confirmation to the State Conventions of each profession. If it shall
be approved by both groups, the same shall be accepted as the official statement of the controlling principles affecting the common interest of both groups arid the public.
The sub-committee of Attorneys and Realtors moved the following:
1. That the Statement of Principles be adopted by the State Bar Association and the State Association of Realtors.
2. Standard forms should be adopted and used by the real estate profession for listings and earnest money contracts, together with such other
specialized forms as may be necessary.
3. That there appears need of tighter real estate laws, and more enforceable licensing laws for real estate brokers and salesmen.
4. The North Dakota Real Estate Commission should make rulings in
controversial areas, and such rulings and interpretations should be compiled
and made available to realtors and attorneys.
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The Inter-Professional Relations Committee believes that joint professional
committees should be established to work on a year to year basis, rather
than the practice of working up a Code of Ethics and then discontinuing
the contact.
The Chairman of the Committee wishes to express appreciation for the
work of his committee members, and especially those members of the
Banking and Real Estate Profession who contributed time and talent.
Respectfully submitted,
Robert L. Burke, Chairman

REPORT OF THE TITLE STANDARDS

COMMITTEE

The Title Standards Committee held meetings at Bismarck, North Dakota,
on November 4, 1966, and May 5, 1967.
The following current projects, continuing studies and action have been
undertaken by the committee:
1. Uniform forms of Quit Claim Deeds, special Warranty Deeds and
Warranty Deeds were approved and circulated for printing.
2. Proposed uniform forms of Deed of Land Sold Under Contract,
Administrator, Executor or Guardian's Deed, Mortgage Deed, and Mortgage, Short Term Mortgage Redemption have been prepared and circulated to committee members for final approval.
3. Discussion and preliminary study of additional uniform forms were
held and carried over.
4. Short redemption periods of 60 days awarded by the United States
District Court For the District of North Dakota, Southwestern Division,
in mortgage foreclosure actions in which the United States of America
was plaintiff were discussed and memorandum decisions studied.
5. Senate Bill No. 119, "Short-term Mortgage Redemption Act," enacted in
1967 was studied and discussed as to the requirements of the form
of mortgage and procedure in mortgage foreclosure actions under the
Act. The possibility and advisability of amendments to the Act will be
a matter of continuing study.
6. Reference material concerning the Federal Tax Lien Act of 1966 has
been circulated to committee members and the matter of Federal Tax
Liens will be the subject of continuing study by the committee.
7. House Bill No. 754 relating to the recording of a master mortgage failed
passage in the 1967 Legislature. Considerable support for the measure
by lending institutions and members of the bar exists and the committee
will give attention to the measure prior to the 1969 Legislative Assembly.
8. Title standards relating to conveyances under the Uniform Partnership
Act were adopted, approved and submitted to the Executive Director
of the Association several years ago. The committee is hopeful that
printing and distribution of these standards to subscribers can be
accomplished at an early date.
9. Subjects suggested for future study by the committee include: the
effect of the Uniform Commerical Code upon fixtures and real estate
titles; and the matter of conveyances by and to trustees.
10.

The committee proposes to the Executive Committee of the Association
that a "Real Property, Probate and Trust Law Committee" be established and that its function be similar to the Section of the American
Bar Association bearing the same name. The Title Standards Committee,
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appropriately, would function as one sub-committee and other subcommittees in the specific fields of real property, probate and trust
law could be established as deemed necessary or desirable.
Meetings of the Title Standards Committee always serve as informative
sessions for the exchange of views on title problems which have confronted
committee members. Such problems occasionally give rise to a major study
and the ultimate adoption of title standards. The committee frequently devotes
time and study by request, or otherwise, to matters related to real property
law which do not result in the adoption or amendment of title standards.
The formation of a "Real Property, Probate and Trust Law Committee" would
result in expanding the scope of study by bar members in these important
fields of law. In functioning as a sub-committee, the Title Standards Committee
could effectively limit its time and efforts to those matters directly related
to standards of title.
Respectfully submitted,
Paul K. Pancratz, Chairman

REPORT OF TRAFFIC SAFETY COMMITTEE
The Traffic Safety Committee sponsored a Traffic Court Conference for
lawyers, judges, prosecutors and other traffic court officers on April 20, 21,
and 22 at the Municipal Country Club in Bismarck, North Dakota. This conference was presented under the auspices of the North Dakota State Bar
Association in connection with the Center for Continuing Legal Education,
University of North Dakota, in cooperation with the American Bar Association
Traffic Court Program and the Northwest University Traffic Institute.
May I extend my sincere appreciation to the Hon. William L. Guy, Governor
of North Dakota; the Hon. Obert C. Teigen, Chief Justice of the North Dakota
Supreme Court; and the Hon. Helgi Johanneson, Attorney General of North
Dakota; as well as Colonel Ralph Wood, Superintendent of the North Dakota
State Highway Patrol, for their kind efforts in making the Traffic Court
Conference a success.
I would be remiss in failing to mention the remarkable efforts on the
part of Richard L. Samuels representing the Traffic Court Program of the
American Bar Association, Chicago; William B. Fisch, Professor of Law,
University of North Dakota Law School; Milton E. Moskau, Esq., Bismarck,
former Legal Counsel, North Dakota Workmen's Compensation Bureau and
member of Associate and Advisory Committee on the Traffic Court Program,
American Bar Association; A. L. Tschida, Director Safety Responsibility Division, State Highway Department, Bismarck; Hon. David Milhollan, Municipal
Judge, Bismarck; Myron E. Bothun, Esq., Legal Trial Counsel, State Highway
Department, Bismarck; George Burton, Training Division, FBI, Minneapolis,
Minn.; Hon. Edward C. Fisher, Acting Chief Counsel, Northwestern University
Traffic Institute, Evanston, Ill.; Conrad Ziegler, Esq., President, State's Attorneys Association, Rugby; Hon. Odin J. Strandness, Municipal Judge, Fargo,
North Dakota; Hon. Alvin C. Strutz, Bismarck, Associate Justice, Supreme
Court of North Dakota; Hon. W. C. Lynch, District Judge, Bismarck, North
Dakota; Bruce Howe, Esq., State's Attorney, Dickinson, North Dakota; Milton
K. Higgins, Esq., Attorney, Bismarck, North Dakota; Hon. Kirk Smith, Judge,
County Court of Increased Jurisdiction, Grand Forks, North Dakota; Eugene
Krueger, State's Attorney, Cass County, Fargo, North Dakota; Hon. William
C. Kelsch, Mandan, State Representative; Dr. Richard Prouty, State Toxicologist, North Dakota State University, Fargo, North Dakota; Hon. W. J.
Austin, Judge, Burleigh County Court of Increased Jurisdiction, Bismarck,
North Dakota; Attorney J. F. X. Conmy, Bismarck, North Dakota; Marvin
Diede, Member of Bismarck Safety Council and Safety Engineer, Montana-
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Dakota Utilities Company, Bismarck, North Dakota, and all of the committee
members of the Traffic Safety Committee who cooperated so well in making
this event so successful. I also wish to thank Richard Wall, Joseph Carlson and
Milton Moskau of Bismarck for making all of the arragnements for this
conference.
Special thanks is hereby expressed to Alfred C. Schultz, Executive Director
of the State Bar Association and our President Frank F. Jestrab for the
interest shown in our program and the many efforts made by these individuals
in making the conference one of the highlights of the State Bar Association
Program for the year.
I sincerely hope that I have not overlooked any of the many people who
have contributed so much time and effort in pursuing the goals of our committee, and if I have done so, I sincerely apologize.
Many thanks to my fellow committee members for their many endeavors
in our program.
Respectfully submitted,
Leo J. Beauclair, Chairman

REPORT OF UNAUTHORIZED PRACTICE OF LAW COMMITTEE
Your Committee on Unauthorized Practice of Law has considered three
complaints during the twelve months last-past.
One concerned utilization by a collection agency of a demand for payment
simulating a United States Government communication. This complaint was
considered to be outside the scope of your Committee's function.
The second concerned a public meeting sponsored by a financial institution
at which profit sharing trusts were discussed. The complaint was investigated
and the activity was deemed not to constitute the unauthorized practice of law.
The third concerns preparation by a layman of an estate plan, a partnership agreement, and other documents of a legal nature. Efforts to secure a
voluntary agreement to cease and desist have been successful and your Committee recommends that no legal proceedings be instituted at this time.
Your Committee greatly appreciates the excellent cooperation that has been
accorded by members of the Bar and extends to you its most sincere thanks
for the assistance rendered.
Respectfully submitted,
Harry M. Pippin, Chairman
REPORT OF UNIFORM LAWS COMMITTEE
Since the first of the year, the committee has reviewed approximately
twenty-five Uniform or Model Laws as adopted by the National Conference of
Commissioners on Uniform Laws and did draw into Bill form for presentation
to the Executive Committee for possible submission to the recent Legislative
Session, the following acts:
1. Revised Uniform Gifts to Minors Act;
2. Revised Uniform Deceptive Trade Practices Act;
3. Revised Uniform Principal and Income Act;
4. Revised Uniform Enforcement of Foreign Judgments Act;
5. Model Defense of Needy Persons Act;
6. Model Special Power of Attorney for Small Estates Act;
7. Revised Uniform Post Conviction Procedures Act;
8. Revised Uniform Tax Lien Registration Act.
It was subsequently learned that Senate Bill No. 98 had already been
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introduced in the Senate and this contained certain revisions to the Uniform
Gifts to Minors Act as then in effect in North Dakota, however a more careful
examination reflected that the revision as contained in Senate Bill No. 98
was the 1965 revision and not the 1966 revision which contained additional
changes. Representatives of the committee thereafter worked with members
of the Legislature and we were successful in having the Bill amended to
include the 1966 revisions. In addition thereto, a portion of the Small Estates
Act pertaining to distribution of personal property, was also introduced in the
House of Representatives as House Bill No. 758.
Of the aforementioned Uniform or Model Acts, the Revised Uniform Tax
Lien Registration Act was enacted by the Legislature. The Revised Uniform,
Gifts to Minors Act (1966 version) was also passed and adopted by the 1967
Legislature. We were not successful in having the other bills passed or even
introduced at the 1967 legislative session, however this was due primarily
to the fact that the committee was without a chairman from early September
of last year until the latter part of December when I was designated as chairman
of this committee.
It is the intention of the Uniform Laws Committee of the State Bar
Association to continue its efforts toward the adoption of the above cited
Uniform and Model Acts, as well as any other uniform act which this committee or any member of the State Association feels is appropriate or needed
ir_ this state.
Respectfully submitted,
Fred E. Whisenand, Chairman

MEMORIALS

PAUL L. AGNEBERG
Paul L. Agneberg was born at Perth, North Dakota, on August 9, 1914,
the son of Mr. and Mrs. Lars Agneberg. He attended grade and high school
at Perth and graduated from the University of North Dakota School of Law
in 1937.
He was director in charge of codifying the city ordinances of the cities
of North Dakota, under a federal grant thereafter until May, 1940 when he
served on the staff for the Code Revision Committee until October, 1942.
This Committee developed what was later designated as the North Dakota
Revised Code of 1943.
After serving in the United States Air Force from 1942 until 1945, he
was appointed the first Executive Director of the Legislative Research Committee, serving in this capacity until July 1, 1947.
He returned to the county of his birth in 1947 when he purchased the
law practice of J. J. Kehoe of Cando, North Dakota, who had been appointed to the District Bench.
It was at this same time that he married Ruthella Anderson of Bismarck and they embarked on his new practice together.
In addition to his law practice and public offices, Paul was active in
all phases of community life. He served as Master of the Masonic Lodge,
Commander of the American Legion, president of the Turtle Mountain Shrine

